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In the United States District Court 
for the District of Oregon 


Civil No. 6095 


HARVEY L. WELLS and HARRY J. ALBERT- 
SEN, on behalf of themselves and others sim- 
larly situated, 

Plaintiffs, 
VS. 


J. C. PENNEY COMPANY, a corporation, and 
THE CHASE NATIONAL BANK OF THE 
CITY OF NEW YORK, a national banking 
Association, Defendants. 


COMPLAINT 


Plaintiffs allege: 


1. Plaintiffs bring this action on behalf of them- 
selves and all other former management staff em- 
ployees of J. C. Penney Company and of any 
wholly owned subsidiary of J. C. Penney Company 
who at any time became participants under the 
Profit-Sharing Retirement Plan for J. C. Penney 
Company management staff established in 1940 and 
who did not attain retirement status thereunder, 
and the heirs and legal representatives of any such 
management staff employees who died prior to 
reaching retirement status or prior to the institu- 
tion of this action. Said former management staff 
employees of J. C. Penney Company number in 
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exeess of five hundred, and it is therefore imprac- 
ticable to bring them before the Court. 

2. Plaintiff Harvey L. Wells is a citizen and resi- 
dent of the State of Oregon. Plaintiff Harry J. 
Albertsen is a citizen and resident of the State of 
California. Defendant J. C. Penney Company is a 
corporation incorporated under the laws of the 
State of Delaware. Defendant The Chase National 
Bank of the City of New York is a national bank- 
ing association organized under the laws of the 
United States of America, having its office and prin- 
cipal place of business in the City of New York, 
State of New York. The matter in controversy ex- 
ceeds, exclusive of interest and costs, the sum of 
$3,000. 


3. Plaintiff Harvey L. Wells was born on the 
24th day of September, 1896. Plaintiff Harry J. 
Albertsen was born on April 6, 1896. 


4. During the year 1939 and thereafter until the 
year 1944 the plaintiff Harvey L. Wells was the 
manager of the store of the defendant J. C. Penney 
Company at Streator, Illinois. In 1944 the plaintiff 
Harvey L. Wells became the manager of the store 
of defendant J. C. Penney Company at Corvallis, 
Oregon, and continued as such manager until and 
including August 31, 1948. Plaintiff Harvey L. 
Wells submitted his resignation as manager of the 
Corvallis store on or about August 13, 1948. 

d. Plaintiff Harry J. Albertsen during the year 
1939 and up until December 31, 1950, was the man- 
ager of the store of the defendant J. C. Penney 
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Company located at 47138 Whittier Boulevard, Los 
Angeles, California. On or about the 20th day of 
November, 1950, the defendant J. C. Penney Com- 
pany discharged the plaintiff Harry J. Albertsen 
as manager of said store, effective as of December 
el, 1950. 


6. On or about July 1, 1940, the defendant J. C. 
Penney Company adopted and issued to the mem- 
bers of its management staff hereinbefore-mentioned 
a profit-sharing retirement plan, a true copy of 
which is hereto annexed, marked “Exhibit X’’ and 
made a part hereof. At or about the time of the 
‘issuance of said plan the defendant J. C. Penney 
Company entered into an agreement of trust with 
the defendant The Chase National Bank of the City 
of New York, a true copy of which is attached 
marked “Exhibit A’’ and made a part hereof and 
which is also ‘‘Exhibit’’ A to said plan heretofore 
marked ‘‘Exhibit X” as annexed hereto. 


7. At the time the defendant J. C. Penney Com- 
pany adopted and issued to the members of its man- 
agement staff the aforesaid profit-sharing retire- 
ment plan, its management staff included in excess 
of 1,800 persons. Said plan so adopted and issued 
by the defendant J. C. Penney Company was an 
inducement to each of the plaintiffs and to the 
other members of the management staff, including 
the former members of the management staff for 
whom plaintiffs bring this action, to continue in the 
employment of said defendant J. C. Penney Com- 
pany. Plaintiffs and the other former members of 
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the management staff of J. C. Penney Company 
for whom the plaintiffs bring this action, in reli- 
ance upon said plan and the provisions thereof, 
continued in the employment of the defendant J. C. 
Penney Company for a number of years, until the 
employment of the plaintiffs was terminated as 
hereinbefore alleged, and the employment of the 
other former members of the management staff of 
J. C. Penney Company for whom the plaintiffs 
bring this action was terminated either by resigna- 
tion, death or disability, or by reason of their dis- 
charge by the defendant J. C. Penney Company. 
8. During the time the plaintiff Harvey L. Wells - 
continued as a manager of the store of the defend- 
ant J. C. Penney Company, plaintiff Harvey L. 
Wells made contributions under the aforesaid profit- 
sharing retirement plan from his earnings for the 
following years in the following amounts: 


Igoe. $ 1,989.23 
1940:c eee 929.83 
Mahe... ——— 2,918.61 
Ow... ee 1,79 
LS ae, 2 1,403.40 
OS .....:....< eee 1,371.73 
| 843.65 
i eee i28eon 
A 1,381.57 
GMa eyes. ces. $13,929.70 


That all of the aforesaid contributions were paid 
over to the defendant The Chase National Bank of 
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the City of New York at the time each contribu- 
tion was made. 


9. During the time the plaintiff Harry J. Albert- 
sen continued as a manager of the store of the de- 
fendant J. C. Penney Company, plaintiff Harry J. 
Albertsen made contributions under the aforesaid 
profit-sharing retirement plan from his earnings for 
the following years in the following amounts: 


i $ 2,933.64 
io 4,772.85 
a 3,728.56 
i _———- 2,959.61 
ie. 3,017.85 
0: —_— 2,659.52 
i — 9,483.29 
it —_—_— ae. 1,857.04 
i ae 2,037.01 
i i 2,107.61 
oral: .......-+: $97 856.91 


That all of the aforesaid contributions were paid 
over to the defendant The Chase National Bank of 
the City of New York at the time each contribution 
was made. 


10. During the years that the former members of 
the management staff of J. C. Penney Company 
for whom plaintiffs bring this action were partici- 
pants under the aforementioned profit-sharing re- 
tirement plan, each thereof made contributions from 
his earnings for each year, and the amounts of said 
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contributions were at the time thereof paid over 
to the defendant The Chase National Bank of the 
City of New York, as trustee under said plan. 

11. On or about the first day of August, 1940, the 
defendant J. C. Penney Company sold to the de- 
fendant The Chase National Bank of the City of 
New York as trustee under the aforementioned 
agreement of trust, “Exhibit A” to “Exhibit 
hereto annexed, 200,000 shares of the capital stock 
of the defendant J. C. Penney Company at and for 
the agreed price of $6,000,000. All of the funds to 
purchase said stock were obtained by the defendant 
The Chase National Bank of the City of New York 
under and by reason of a loan procured from the 
Continental Illinois National Bank and Trust Com- 
pany of Chicago in the sum of $5,700,000 and from 
funds paid over to said The Chase National Bank 
of the City of New York as trustee by the partici- 
pants under the aforementioned plan. 


12. On or about the 16th day of January, 1946, 
the defendant J. C. Penney Company declared a 
stock dividend of two shares of its common stock 
for each share of common stock then outstanding, 
and by reason of said stock dividend the number 
of shares dealt with in said plan has been multi- 
plied by three in all instances, and said defendant 
The Chase National Bank of the City of New York 
held as trustee under said plan a total of 600,000 
shares of said common stock of the defendant J. ©. 
Penney Company. 


13. By reason of their continuance in said eme 
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ployment of the defendant J. C. Penney Company, 
plaintiffs and the other participants under said plan 
thereafter became entitled to additional payments 
into said fund by the defendant J. C. Penney Com- 
pany, and all of said payments, when and as made 
by the defendant J. C. Penney Company, became 
and remained the property of the plaintiffs and the 
other participants in said plan at the time said 
payments were made. 

14. By reason of the facts hereim alleged, the 
plaintiff Harvey L. Wells upon the termination of 
his employment with the defendant J. C. Penney 
Company became entitled to in excess of 250 shares 
of the capital stock of J. C. Penney Company held 
by the defendant The Chase National Bank of the 
City of New York as trustee under the aforemen- 
tioned plan, and said stock has a present value in 
excess of $16,750. The plaintiff Harvey L. Wells 
also became entitled to all the dividends accruing 
upon said shares of stock from the time of the 
termination of his employment by the defendant 
J. C. Penney Company, and the amount of said 
dividends exceeds the sum of $2,000. 

15. By reason of the facts herein alleged, the 
plaintiff Harry J. Albertsen upon the termination 
of his employment with the defendant J. C. Penney 
Company became entitled to in excess of 500 shares 
of the capital stock of J. C. Penney Company held 
by the defendant The Chase National Bank of the 
City of New York as trustee under the aforemen- 
tioned plan, and said stock has a present value in 
excess of $33,500. 
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16. By reason of the facts herein alleged, each 
of the former members of the management employ- 
ment staff of the defendant J. C. Penney Company 
for whom the plaintiffs bring this action at the 
time of termination of his or her employment be- 
eame entitled to a number of shares of the stock 
held by the defendant The Chase National Bank of 
the City of New York as trustee under said plan 
in the proporation that the contributions and earn- 
ings of each bore to the total contributions and 
earnings which were used for the acquisition of 
said stock and became entitled to dividends accru- 
ing upon said shares of stock thereafter. 


17. By reason of remaining in the employment 
of the defendant J. C. Penney Company, in reli- 
ance upon the provisions of the aforementioned 
profit-sharing retirement plan, each of the plaintiffs 
and each of the former members of the manage- 
ment staff of the defendant J. C. Penney Company 
for whom this action is prosecuted earned in each 
year in which they continued in such employment 
the sums contributed and to be contributed by the 
defendant J. C. Penney Company under the terms 
and provisions of said profit-sharing retirement 
plan. 


18. Although the defendant J. C. Penney Com- 
pany provided no funds for the acquisition by the 
trustee of the aforementioned shares of stock of J. 
C. Penney Company other than such sums as were 
earned each year by the members of its manage- 
ment staff through their continued employment, and 
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although all sums used for the acquisition of said 
shares of stock by the trustee and for the liquida- 
tion of the loan procured by the trustee in pur- 
chasing said stock were supplied by the members 
of its management staff, the defendant J. C. Penney 
Company provided in said plan that the members 
of its management staff, the defendant J.C. Penney 
continued employment and contributions and ecarn- 
ings paid over to the trustee, should be awarded 
allotments from such stock only upon the chance 
of their survival and good health until retirement 
age and upon the chance of their continuance in 
the employment of J. C. Penney Company up to 
the time of such retirement; and further provided 
in said plan that said allocations of stock should 
be increased percentage-wise by the reason of the 
death of other members of the management staff 
or their resignation or their discharge from their 
employment. As so constituted, said plan was and 
is a wagering contract, and lottery, and contrary to 
public policy and contrary to the public policy of 
the State of New York. 


19. The profit-sharing retirement plan and agree- 
ment of trust annexed hereto and marked ‘‘ Exhibit 
X,’’ so far as the same purported to set up a trust 
with respect to the shares of the capital stock of 
J. C. Penney Company, is void and of no effect, 
and said shares of stock were and now are held by 
the defendant The Chase National Bank of the 
City of New York as the trustee of a resulting 
trust in favor of the plaintiffs and the other former 
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members of the management staff of the defendant 
J. C. Penney Company and present members of its 
management staff in proportion to their contribu- 
{ions and earnings made under said plan and which 
were used in the acquisition of said shares of capi- 
tal stock of J. C. Penney Company. 


20. Plaintiffs are advised and therefore allege 
that the defendant The Chase National Bank of 
the City of New York has from time to time at 
the direction of the defendant J. C. Penney Com- 
pany made deliveries of stock from the shares held 
in trust by it to persons asserted to have acquired 
retirement status under the aforementioned plan. 
Plaintiffs are advised and allege that the defendant 
The Chase National Bank of the City of New York 
still has in its possession in excess of 500,000 shares 
of the present capital stock of J. C. Penney Com- 
pany, of a value in excess of $33,000,000. 


21. The rights of the plaintiffs to shares of stock 
held under the aforementioned trust agreement and 
the rights of all former members of the manage- 
ment staff of J. C. Penney Company to shares of 
stock held under said trust agreement present com- 
mon questions of law. 


Wherefore, Plaintiffs pray for relief and judg- 
ment as follows: 


1. Adjudging and decreeing that the trust pur- 
ported to be established under the profit-sharing 
retirement plan and agreement of trust, so far as 
it pertains to the shares of capital stock of J. C. 
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Penney Company, was and is illegal and void and 
of no effect. 

2. Adjudging and deereeing that the defendant 
The Chase National Bank of the City of New York 
holds the shares of stock of J. C. Penney Company 
now in its possession as trustee for the plaintiffs 
and the former members of the management staff 
of J. C. Penney Company and the present members 
of its management staff as the beneficiaries of the 
resulting trust in proportion to their contributions 
and earnings contributed in the acquisition of said 
shares of stock. 

3. Requiring the defendant The Chase National 
Bank of the City of New York to render an ac- 
counting of all of its transactions in connection 
with the acquisition of said shares of stock, all 
dividends received thereon, any distributions and 
deliveries thereof, and all of the contributions and 
earnings received by it in conneetion with the ac- 
quisition thereof. 


4. Adjudging and decreeing what proportion of 
the shares of the stock of the J. C. Penney Com- 
pany were acquired by the contributions and earn- 
ings of the plaintiffs and the former members of 
the management staff of J. C. Penney Company, 
and directing the delivery to each of the plaintiffs 
and to each of the former members of the manage- 
ment staff of J. C. Penney Company of the num- 
ber of shares which the contributions of each bears 
to the total thereof. 


5. Awarding to plaintiffs compensation for the 
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reasonable value of the services of their attorneys 
and counsel in the prosecution of this action, and 
reimbursement of their costs and expenses incurred 
herein, and decrecing that the sums so awarded 
shall be and constitute a lien upon all of the shares 
of stock held by the defendant The Chase National 
Bank of the City of New York for the plaintiffs 
and the former members of the management staff 
of J. C. Penney Company and for any and all other 
persons participating in said fund. 


6. For such other and further relief as to the 
Court shall seem equitable and just in the premises, 


/s/ KING, WOOD, MILLER, 
ANDERSON & NASH, 


/s/ RALPH H. KING 
Attorneys for Plaintiffs. 


EXHIBIT se. 


PROFIT-SHARING RETIREMENT PLAN 
(For J. C. Penney Company Management Staff) 


This Plan will apply to management staff em- 
ployees of J. C. Penney Company as specified in 
the Plan. It will also apply to eligible employees 
of any wholly owned subsidiary (meaning any sub- 
sidiary of which the company owns all the common 
stock except qualifying shares, if any), and in all 
eases any reference to J. C. Penney Company will 
include such subsidiaries. It shall be in the sole 
judgment of the Administrative Committee to de- 


J.C. Penney Company, et al. 15 


Exhibit ‘‘X’’— (Continued) 
termine, in keeping with the purposes of the Plan, 
as to eligibility of subsidiaries’ employees and what 
constitutes eligible compensation for them. 

The term ‘‘compensation’’ as used herein means 
the amount received by an employee of J. C. Pen- 
ney Company under contract as a portion of the 
profits of the store managed by him, or the amount 
received by a central or branch office employee as 
his or her share of the General Office Compensation 
Fund, as the case may be, and excludes regular 
salary. If so determined by the Administrative 
Committee, it may also include other compensation 
than that specified above, apart from regular sal- 
ary, based on profits received by employees of J. C. 
Penney Company. 


Purpose 


The purpose of this Plan is to institute a means 
of providing a retirement income for those of its 
management staff, including store managers and 
general executives, who remain in the company’s 
employ until retirement. 

It is further intended to include and continue 
the principle of ownership participation which has 
been such a powerful incentive to the management 
staff in all the development and operation of the 
company. 

Incidental to such Profit-Sharing Retirement 
Plan, the company has adopted a retirement policy 
for its employees. Under this policy an age has 
been set for retirement when it seems wise to grant 
employees relief from active service. The setting of 
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Exhibit ‘“X’’— (Continued) 
this age also takes into consideration the need for 
making room on the management staff for younger 
employees who may contribute quicker recognition 
and faster development of new and modern mer- 
chandising techniques. 

Thus, the purpose of the Plan is twofold: to help 
provide security for those who have served well, 
and to make available a further incentive to those 
who serve and are preparing to serve. 

To attain such purpose the company has adopted 
this Plan and caused a Trust Fund to be set up for 
handling the funds and securities accruing under 
the Plan. The company has made available for sale 
at approximate book value to the Trustees of such 
Trust Fund, a block of the company’s stock in order 
that the management staff, as a group, may enjoy 
ownership participation in the future, and the com- 
pany will make such annual contributions as called 
for under the Plan. 


Provisions 


1. There shall be a bank or trust company se- 
lected by the Board of Directors of J. C. Penney 
Company which shall act as Trustee under the 
plan. It shall purchase and hold the J. C. Penney 
Company common stock hereinafter referred to and 
shall have voting power with respect thereto. It 
shall receive all cash or securities paid into the 
Fund, whether received from participants or the 
company, and shall collect all income derived from 
any securities at any time in the Fund. It shall 
have investment powers with reference to moneys 
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received by it as prescribed in the Trust Agree- 
ment. A copy of the Trust Agreement when exe- 
cuted shall be attached to this plan and marked 
Exhibit A. Said Trustee shall make all payments 
and distributions from the Fund and arrange for 
the distribution of the J. C. Penney Company stock 
as directed by the Administrative Committee. It 
shall perform such banking and other functions as 
are provided for in the Trust Agreement. 


2. There shall be an Administrative Committee 
consisting of five persons appointed by, to serve 
without compensation and be replaced at the will 
of, the Board of Directors of J. C. Penney Com- 
pany. If otherwise eligible, the fact that an em- 
ployee is a member of this committee shall not pre- 
clude his participating in the Plan on the same 
basis as that of other eligible employees. Such com- 
mittee shall have authority to perform or direct all 
operating procedures and functions required in the 
operation of the Plan and not performed by the 
Trustee. The Administrative Committee may adopt 
such rules and regulations with regard to the ad- 
ministration of the plan as are consistent with the 
terms of the Plan and of the Trust Agreement. 
In connection with the Plan, the committee shall 
also have the right in its judgment to interpret the 
provisions of the Plan, to determine the eligibility 
and rights of employees as to consecutiveness and 
length of employment service, in connection with 
leaves of absence approved by company executives 
to pass upon question of whether or not withdrawal 
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Exhibit ‘“X’’— (Continued) 
from Fund should be required, to decide what con- 
stitutes eligible compensation and what constitutes 
regular salary, to determine what represents the 
market value of any of the assets of the Fund, and 
to make any decisions which have to do with opera- 
tions of the Plan. It shall have the right in its sole 
judgment to determine the type and form of annu- 
ity or other benefits for any participant. It shall 
have the right in its sole judgment to determine 
whether all or any part of any receipts (other than 
participants’ contributions) or expenditures during 
a year shall constitute Fund earnings or expenses 
for that year or any other year regardless of any 
other provisions of the Plan and, if any receipts 
or expenditures are determined not to constitute 
earnings or expenses, such shall be handled in the 
accounts of the Fund as directed by the committee. 
The Administrative Committee shall also have the 
right to establish any reserves against depreciation 
of assets which in its opinion are warranted. Such 
reserves may be set up from any income of the 
Fund. It shall also have the right to decide that 
additions to and reductions from any reserves shall 
affect the earnings of the Fund for any year it 
specifies. It shall keep adequate record of its pro- 
ceedings and acts. As to all matters requiring the 
exercise of discretion by the Administrative Com- 
mittee, action shall be taken upon the agreement 
or discretion of at least three of the five members 
of the Administrative Committee. Ministerial pow- 
ers in connection with the administration of the 
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Plan may be delegated by the committee to any 
member or members thereof. 


3. The following classes of employees of the com- 
pany and of any wholly owned subsidiary shall be 
eligible to participate in the Plan: store managers 
and central and branch office employees who have 
a contract entitling them to receive compensation 
as hereinbefore defined, which includes store man- 
agers, buyers, employees holding positions of re- 
sponsibility in the central and branch offices of the 
company, and executives, including those who are 
directors, but excluding those who serve as directors 
only. It shall also include employees holding posi- 
tions of responsibility in any wholly owned subsidi- 
ary determined by the Administrative Committee 
to be eligible. It shall also include any other classes 
of employees entitled to receive compensation who 
may be determined by the Administrative Com- 
mittee at any time to be eligible. Participation by 
all eligible employees shall be required, except that 
participation by an otherwise eligible employee 
whose compensation does not cover a full calendar 
year shall not be permitted for such year, except 
an any case where a leave of absence covering that 
portion of any year for which compensation is not 
paid is approved by the Administrative Committee 
as not requiring withdrawal. In any case, however, 
where a separate manager contract or contracts 
and/or rights to share in the General Office Com- 
pensation Fund each cover only a portion of a year 
but combined cover a full calendar year, participa- 
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tion for such year shall be permitted on the basis 
of total compensation received. In any case or 
cases where, because of special circumstances, it is 
recommended that more than one employee of a 
store shall be considered as an eligible manager, the 
Administrative Committee shall have sole power to 
decide as to eligibility. 


4, A contribution to the Fund must be made every 
year by every eligible employee, equal to 3314% of 
his or her compensation earned when such com- 
pensation covers a full calendar year, or the por- 
tion of the year during which he or she worked 
when an approved leave of absence was in effect 
for the portion of the year not covered by the com- 
pensation. There shall be no right or requirement 
of contribution for any period not covered by com- 
pensation. The required contribution must be made 
at the time of payment of compensation to the par- 
ticipant 1n accordance with instructions of the Ad- 
ministrative Committee. If 33!14% of any year’s 
compensation for any participant shall be $500.00 
or less, then all of the participant’s compensation 
up to $500.00 may be contributed. There shall be 
no privilege of withdrawal of any amount contrib- 
uted except upon leaving the employ of the com- 
pany or reaching retirement age or ceasing to be 
an eligible employee. 


Oo. Lhe company will issue and sell for cash to 
the Trustee, as soon after the adoption of the plan 
as practicable, 200,000 shares of the authorized wn- 
issued common stock of the company at its approxi- 
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mate book value per share as at January 1, 1940, 
or $30.00, less adjustment for any dividend paid 
subsequent to January 1, 1940, which adjustment 
for purposes of the Plan shall be considered divi- 
dends. Such Trustee shall hold said stock for dis- 
tribution in accordance with the terms of the Plan 
and of the Trust Agreement, provided that said 
Trustee shall have authority to borrow from out- 
side sources, with this stock as collateral, upon 
terms approved by the Administrative Committee, 
a sufficient sum to pay the company the purchase 
price of said stock, which loan shall be repaid by 
the Trustee from the earnings of the Fund and 
any other moneys received by it. The Trustee shall 
have such other rights with respect to such stock 
held by it as are contained in the Trust Agreement. 
In the event of any later purchase of stock by the 
Trustee through exercise of rights to purchase, or 
receipt of dividends in the form of stock, or expan- 
sion or contraction in the number of shares held by 
it through any recapitalization, merger, or other 
change in the form of the company’s capitalization, 
any reference contained herein to a number of 
shares of J. C. Penney Company common stock 
shall be deemed to be increased or decreased pro- 
portionately as a result of the number of shares 
resulting from such adjustment and any additional 
expenditures incurred in connection therewith shall 
be proportionately applied to the cost of any re- 
maining shares held by the T'rustee. 


6. J. C. Penney Company shall contribute (sub- 
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ject to the provisions of Article “15”) to the Fund 
after the close of each calendar year, the following 
amounts for eredit to the accounts as specified in 
the Plan: 


(a) An amount equal to 2% of the prior year’s 
ageregate regular salary paid to all employees re- 
ceiving compensation as defined in the Plan for all 
or any part of the respective year. Such annual 
payment will be discontinued, however, at such time 
as the Reserve for Retirement account shall, in the 
opinion of the Board of Directors of J. C. Penney 
Company, have been built up to such a point as 
to eliminate the need for further credit of such a 
contribution. 


(b) An amount equal to 6% of the company’s 
net profit for the prior calendar year (including 
the net profit of any wholly owned subsidiary) 
available to its common stock (before the applica- 
tion of this provision “6.(b)’’) as reflected by the 
books of the company, in excess of 15% of the com- 
mon stock book value of the company (represented 
by its capital and undistributed surplus, including 
the undistributed surplus of wholly owned subsidi- 
aries) as at the beginning of such prior calendar 
year, except that in any case of increase or decrease 
of book value during any year by issuance and sale 
or repurchase of its common stock, proper adjust- 
ment shall be made to reflect the increase or de- 
erease in the book value for the portion of the year 
the book value was affected through such trans- 
action. 
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7. ‘he following shall apply in connection with 
the disposition of the shares of J. C. Penney Com- 
pany stock purchased by the Trustee from the com- 
pany and of the moneys received by the Trustee 
hereunder: 

(a) A separate account shall be kept for each 
participant to which his or her contributions shall 
be credited as of the beginning of the year im- 
mediately following that which the compensation 
covered. 

(b) All amounts contributed by the company 
under Article ‘*6.(b)’’ shall be placed in an Excess 
Profits account, no portion of which shall be ered- 
ited or become available to any participant before 
withdrawal from the Plan because of retirement or 
other cause. 

(c) The 200,000 shares of J. C. Penney Company 
common stock shall be separated in the Fund’s ac- 
counts into two blocks—one of 50,000 and one of 
150,000 shares with actual cost (after any dividend 
adjustment, as prescribed in Article “5”) applied 
to each. 

(d) All amounts contributed by the company 
under Article “6.(a)’’ above shall be credited as of 
the beginning of the year immediately after that 
for which the payment covered, as follows: Earliest 
receipts shall be credited to the cost of the 50,000 
share block until cost of same is entirely covered 
by such, or other, credits, then to a Reserve for 
retirement account. However, any such receipt after 
the first ten years after the adoption of the Plan 
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shall be credited to a Reserve for Retirement ac- 
count, regardless of whether the cost of the 50,000 
share block is covered. 


(c) All cash dividends received by the Trustee on 
any of the 200,000 shares of stock (ineluding any 
adjustment made in the cost price of the stock to 
cover dividends subsequent to January 1, 1940— 
see Article “5’’) shall be applied, as received, to 
any cost in connection with financing the purchase 
of said stock and then shall be credited to any 
uncovered cost determined as applying to the 
50,000 share block until cost of same is entirely 
covered, and thereafter shall be credited to a Divi- 
dend account. Credits prescribed by this provision 
shall be subject to the provisions of subdivision 
‘‘ch)”’ of this article. 


(f) Net earnings from the operation of the Fund 
for any year (not including dividends on any of 
the 200,000 shares of J. C. Penney Company com- 
mon stock) as determined by the Administrative 
Committee (after charges referred to in subdivi- 
sion ‘‘(h)’’ of this article) shall be credited after 
but as of the close of each year to the accounts of 
those participants still cligible for participation at 
such year-end. Credit shall be allowed in the pro- 
portion that each participant’s average credit for 
the year bears to the average of all the eredits for 
such year of all remaining participants in the Fund 
at such year-end. 


(g) Any other receipts determined by the Admin- 
istrative Committee to be earnings subject to allo- 
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eation shall be eredited to participants’ accounts in 
such proportionate measure as determined by that 
committee. 

(h) Expenses approved by the Administrative 
Committee which are incurred by the company or 
by the Trustee through the operation of the Plan, 
payment of which is not assumed by the company, 
shall be charged against any earnings of the Fund 
to the extent available and any excess shall be 
charged against the Dividend account or as other- 
wise directed by the Administrative Committee, ex- 
eept that no part of the same shall be directly 
charged against participants’ contributions. At any 
time that a deficiency occurs in the Reserve for 
Retirement account, the Administrative Committee 
may determine such deficit to be expense and direct 
charging the same against the Dividend account. 

8. Incidental to this Plan, the following retire- 
ment policy has been adopted for all active salaried 
employees of the company and any wholly owned 
subsidiary, excluding directors who serve in that 
capacity only: 

(a) Effective beginning January 1, 1940, it will 
be optional with the company in the discretion of 
the Board of Directors to permit retirement of any 
employees who have attained or attain the age of 
60 years. 

(b) Effective beginning January 1, 1945, retire- 
ment shall be compulsory for those employees who 
have attained or attain the age of 60 years, except 
that in special cases the Board of Directors, in its 
discretion, may delay from year to year the separa- 
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tion of any such employee from the company’s em- 
ployment, but such person must, nevertheless, with- 
draw from participation in the Plan at the retire- 
ment age of 60 years. 

(c) Effective beginning January 1, 1945, it will 
be optional with the Company in the discretion of 
the Board of Directors to permit retirement of any 
employees who have attained or attain the age of 
do years. 

(d) The applicable retirement age for compulsory 
retirement of all employees shall be deemed to have 
been reached on the 1st day of July of any calendar 
year in which he or she attains such age, but not ear- 
lier than July 1, 1945. In cases of optional retire- 
ment under the terms of subdivisions “(a)” and 
“(ce)” of this article, permission and service termi- 
nation shall be effective as of July 1 next suceeding 
the company’s permission. 

(e) Prior to January 1, 1945, if any eligible em- 
ployee leaves the employ of the company voluntarily 
or involuntarily without obtaining permission of the 
Board of Directors to retire, or, commencing Janu- 
ary 1, 1945, 1f any eligible employee leaves the em- 
ploy of the company voluntarily or involuntarily 
after attaining the age of 55 years, but before attain- 
ing the age of 60 years, and fails to obtain the per- 
mission of the Board of Directors for retirement, he 
or she shall not be considered, for the purpose of 
this Plan, to have reached retirement age. 

9. Withdrawal of participating employees at all 
times shall be governed by the following conditions: 

(a) Any participant leaving the employ of the 
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company, voluntarily or otherwise, must withdraw 
entirely from the Plan, except in cases where a par- 
ticipant secures a leave of absence approved by com- 
pany executives, and the Administrative Committee 
approves his or her absence as not requiring with- 
drawal from the Plan. If a participant during an 
approved leave of absence leaves the employ of the 
company for any cause other than attainment of re- 
tirement status, or ceases service through death, he 
or she shall be considered not to have had the leave 
of absence and to have withdrawn from the Plan as 
of the date when his or her leave of absence began. 
However, for purposes of settlement of the account 
of the withdrawing participant under the terms of 
Article “10.C”, the date of withdrawal for computa- 
tion of any credit due will be considered to be the 
actual date of service termination rather than the 
date that the leave of absence began. 

(b) If, after having participated and continuing 
actively in the company’s employ, any participant 
ceases to have the right to receive compensation, as 
heretofore defined, for twelve consecutive full calen- 
dar months immediately subsequent to participation, 
such participant must withdraw from the Plan at 
the end of that period. However, if in the judgment 
of the Board of Directors of the company the cir- 
cumstances surrounding such elimination of the 
right to receive compensation warrant other action, 
the Administrative Committee shall have the right 
to require earlier withdrawal or to grant extension 
of participation for an additional period not to ex- 
ceed twelve months. 
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10. The benefits to be distributed from the Fund 
to participants withdrawing from participation m 
the Plan shall be as follows: 

A. Retirements From Active Salaried Employ- 
ment: Any participant reaching retirement status 
as provided in Article “8” will receive: 

(a) A paid-up non-assignable annuity to be pur- 
chased by the Administrative Committee from an 
insurance company in such a form as designated by 
that committee as best meeting the needs of the in- 
dividual’s situation, which shall be purchased with 
an amount equal to the aggregate of the following: 

1. The total of all the participant’s own contribu- 
tions then standing to his or her credit in the Fund, 
and 

2. An amount representing the aggregate, for all 
years of participation, of the amounts for each year 
of participation represented by that proportion of 
the company’s contribution based on excess profit 
for the respective year that the participant’s per- 
sonal contribution for that year bore to all personal 
contributions for the year, and 

3. That proportion of any net balance then in the 
Dividend account equal to the amount that the par- 
ticipant’s total contributions then in the Fund bears 
to the aggregate contributions of all participants 
then in the Fund, and 

4. The total of all credits to the participant’s ac- 
count representing his or her share of the earnings 
of the Fund. 

ixeept that, if a participant reaches retirement 
status and dies before arrangements for purchase of 
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an annuity are completed, benefits shall be deter- 
mined under the terms of subdivision “B” of this 
Article “10”. This provision, however, shall in no 
way affect the right of a beneficiary or legal repre- 
sentative to receive, as outlined under the terms of 
subdivision “A.(b)” of this Article “10”, shares of 
J.C. Penney Company common stock. 

(b) 1. In addition, the retiring participant will 
receive without cost, from the 50,000 share block of 
J. C. Penney Company common stock, that number 
of shares (but never in excess of 1,000 shares) repre- 
sented by the proportion of 150,000 shares that the 
participant’s total contributions at the time of his or 
her retirement bear to the aggregate of such contri- 
butions of all participants in the Fund at such 
time—except that at any time that any cost deter- 
mined as applying to the 50,000 share block is not 
eovered by eredits, the participant, in order to re- 
ceive any shares, must pay the Trustee or have de- 
ducted from the amount available for the purchase 
of his annuity, the net debit cost at the time of re- 
tirement of the shares to which he or she is entitled. 

2. When the 50,000 share block of stock is ex- 
hausted, distribution on retirement shall be from the 
150,000 share block, based on the proportion of the 
remaining shares that the retiring participant’s total 
contributions at the time of his or her retirement 
bear to the aggregate contributions of all partici- 
pants at such time. In such event, the stock shall be 
delivered to the retiring participant without charge 
and there shall be charged against the Reserve for 
Retirement account the uncovered cost of the stock 
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delivered to any retiring participant as represented 
by the stock account of the Fund. The number of 
shares to be distributed to any participant shall be 
limited to 1,000. 

3. Adjustment shall be made with any retiring 
participant to cover any dividends received by the 
Trustee, on the shares of stock to which the partici- 
pant is entitled, subsequent to the date of retire- 
ment. 

4. Adjustment shall be made of any fractional 
shares resulting from the apportionment as follows: 
if the fraction is greater than one-half, a full share 
shall be delivered in lieu thereof; if the fraction is 
less than one-half, it shall be disregarded. 

B. Separations, Other Than Retirements, From 
Active Salaried Employment and Required With- 
drawals Because of Loss of Eligibility or Death of 
a Participant: 

Any participant leaving the employ of the com- 
pany and not having attained regular or specially 
approved retirement status, or 

Any participant required to withdraw from par- 
ticipation in the Plan, regardless of the cireum- 
stances surrounding the withdrawal, including the 
death of a participant, will receive: 

(a) An amount in cash from the Fund computed 
as at the date of withdrawal by the same method 
followed in determining the amount which would be 
used for the purchase of an annuity in the case of a 
participant attaining retirement age, but said par- 
ticipant shall not be entitled to receive any shares of 
J.C. Penney Company common stock. 
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(b) 1. Upon any separation other than a regular 
or approved retirement, the Administrative Commit- 
tee may, with the approval and consent of the di- 
rectly affected participant or the participant’s bene- 
ficiary in case of death, arrange for the purchase of 
such annuity or insurance, with the amount of cash 
due to participant, as appears advisable. 

2. Upon the death of any participant, distribu- 
tion of the amount due the deceased participant 
shall be made to the designated beneficiary of the 
participant, or, if such designated beneficiary be 
dead, or if no beneficiary has been designated, then 
to the legal representative of the deceased partici- 
pant, providing that, in any of the foregoing cases, 
payment of deceased’s funeral expenses may be 
made from such distributive amount before any dis- 
tribution is made to the beneficiary or legal repre- 
sentative. 

3. In any ease where the Administrative Commit- 
tee shall deem it advisable because of current eco- 
nomic conditions or because it shall deem it to be 
for the best interest of the withdrawing participant, 
his or her beneficiary or legal representative, the 
administrative Committee shall have the absolute 
right in its sole judgment: (a) to defer payment of 
any amount due a participant, beneficiary or legal 
representative for a period of 90 days from the date 
of withdrawal, or (b) to direct payment of any 
amount due a withdrawing participant or his or her 
beneficiary or legal representative over a period not 
to exceed three years after the date of withdrawal, 
such payments to be made at such times and in such 
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amounts during such periods as shall be determined 
by the Administrative Committee. In any case of 
such deferred payment, no interest on any amount 
withheld will be paid. 

C. Upon any participant’s withdrawal, for re- 
tirement or otherwise, the market value of all secu- 
rities held by the Fund, including any remaining 
shares of the 150,000 share block of J. C. Penney 
Company stock, but excluding any remaining shares 
of the 50,000 share block, shall be ascertained as of 
the date of the withdrawal. After application of any 
balance in the Reserve for Retirement account to 
any uncovered cost of any J. C. Penney Company 
stock included in the computation, the total net cost 
value of the assets of the Fund (after application of 
any reserve for depreciation of assets) shall also be 
determined. Notwithstanding the provision “A” and 
“B” of this article, if the market value should be 
less than such net cost value of the assets, there shall 
be deducted from any credit due the withdrawing 
participant his or her share of the deficiency meas- 
ured by the ratio that the withdrawing participant’s 
total right of withdrawal (without: J. C. Penney 
Company common stock due upon retirement) bears 
to the total credit that would that day be due to all 
participants if withdrawing. 

D. No circumstances arising subsequent to the 
effective date of withdrawal shall entitle any with- 
drawn participant to any benefit other than as deter- 
mined as of the effective date of withdrawal. 

11. Any reference in this Plan to “market” price 
or value shall be taken to mean the average of the 
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closing bid and asked prices for the next five consec- 
utive business days immediately following the date 
referred to. In the event that closing market prices 
as referred to are not available for any day or days, 
then the Administrative Committee shall be empow- 
ered to use such price or value as in its judgment is 
proper. 

12. Contributions by participants to the Fund 
upon the basis as provided in Article “4” shall be 
mandatory except that the Administrative Commit- 
tee shall have the right in its sole judgment when it 
deems that exceptional circumstances in connection 
with a participant’s financial affairs require it, to 
reduce by such amount as it deems necessary under 
the circumstances, the required contribution of such 
participant for any particular year. Such reduction 
shall only be made upon application of a participant 
which shall disclose fully the reason upon which the 
participant relies in making such request. 

13. Loans to participants from the Fund shall not 
be made under any circumstances and no participant 
shall assign, pledge, or encumber any part of his or 
her interest in the Fund and any attempt to do so 
shall be inoperative and void. 

14. The Administrative Committee shall deter- 
mine what in its judgment constitutes necessary de- 
tail work and records for the operation of the Fund. 
Expenses of the Trustee and of J. C. Penney Com- 
pany in the operation of the Plan may, in the dis- 
eretion of the Board of Directors of the company, 
be borne in whole or in part, by the company or by 
the Fund. 
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15. J.C. Penney Company shall, in the sole judg- 
ment of its Board of Directors, have the power to at 
any time increase, decrease, or dispense with any 
company contribution called for under the Plan, and 
shall also have the power to substitute any form of 
stock or securities for cash. In case of any such in- 
erease or decrease in contribution or any substitu- 
tion, it shall be in the sole judgment of the Admin- 
istrative Committee to decide as to disposition, in 
the accounts of the Fund, of the increase or decrease 
and, also, as to any such substitution, to decide as to 
the value to apply in making any credit on any of 
the accounts of the Fund. 

16. J. C. Penney Company does not guarantee 
any of the benefits provided in this Plan, but contri- 
butions once made by the company shall be irrevoca- 
ble and no part of the Fund in the possession of the 
Trustee, excepting so much of the moneys for which 
it may be reimbursed for expense of operation of the 
Plan, shall ever revert to the company or be diverted 
to or used for any purposes other than for the ex- 
clusive benefit of eligible employees covered by the 
Plan. 

17. The Board of Directors shall have the right 
to alter, modify, or amend in whole or in part, any 
of the provisions of this or any incidental plan, pro- 
vided, however, that such alterations, modifications, 
or amendments shall not in any way be in contraven- 
tion of the provisions of Article “16”. 

18. In any case or cases that it is impossible or 
because of economic conditions or special conditions 
pertaining to a retiring participant, it appears im- 
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practicable or inadvisable to purchase an annuity or 
annuities, the Administrative Committee shall have 
the right in its discretion, and subject to the ap- 
proval of the company’s Board of Directors, to sub- 
stitute such form of settlement as it deems advisable 
and in keeping with the purposes of the Plan for 
any annuity due a retiring participant. 

19. In the discretion of the Administrative Com- 
mittee, in order to safeguard the interests of all par- 
ticipants in the Fund, when current economic condi- 
tions shall make it appear advisable, any withdraw- 
ing participant or a beneficiary or legal representa- 
tive entitled to receive cash from the Fund shall re- 
ceive, in lieu of the distributive amount due to him 
or her, his or her prorata share of the Fund (as de- 
termined under Article “10”) in cash and/or in secu- 
rities of the Fund (exclusive of any of the 200,000 
shares of J. C. Penney Company common stock) at 
the market value of the assets of the Fund on the 
date of withdrawal. 

20. Neither the Trustee nor J. C. Penney Com- 
pany nor the members of the Administrative Com- 
mittee at any time functioning under the Plan shall 
be liable in any way if the Fund should prove insuf- 
ficient to provide the benefits herein contemplated, 
or for any depreciation in the market or book value 
of the J. C. Penney Company common stock pur- 
chased by the Trustee occurring by reason of its con- 
tinuing to hold the same for the purposes of the 
Plan. 

21. Neither the establishment of this Profit-Shar- 
ing Retirement Plan nor any incidental plan nor 
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any action hereafter taken by the Trustee or by the 
Board of Directors of J. C. Penney Company or by 
the Administrative Committee thereunder shall be 
construed as giving to any employee a right to be re- 
tained in the service of the company or any right or 
claim to any benefits under the Plan after discharge 
from the service of the company, unless the right to 
such benefits shall have accrued prior to such dis- 
charge. 

22. The Plan and Trust Agreement shall be read 
as an entirety, and anything contained in the latter 
shall be deemed a part of the Plan even though not 
contained herein. 

23. The Administrative Committee shall annually 
furnish to each participant a statement of his or her 
account and shall furnish or make available at its 
New York office, a copy of the annual statement of 
the accountings of the Trustee. Any participant de- 
siring to make objection thereto shall give written 
notice thereof to the committee within sixty (60) 
days after the date that a copy of either such state- 
ment is furnished or made available to such partici- 
pant. Failure to object within such period shall bar 
any right thereafter to object to any of the accounts 
or proceedings covered by either such statement. 

24. Discontinuance of the Plan and rights of par- 
ticipants upon discontinuance shall be governed by 
the following conditions: 

(a) The Plan may be discontinued at any time 
upon recommendation of the Administrative Com- 
mittee subject to the approval of the Board of Di- 
rectors of J. C. Penney Company and of the stock- 
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holders of the company. Announcement of the dis- 
continuance shall be made at least six months before 
its effective date. On and after the date of such an- 
nouncement, there shall be no contributions by either 
the company or by participants, except as otherwise 
provided in this article. 

(b) As of the effective date of discontinuance, an 
amount for each participant shall be determined in 
accordance with the method prescribed under the 
terms of Article “10.B”. There shall also be ascer- 
tained the ratio that the market value of assets then 
in the Fund (exclusive of any of the 200,000 shares 
of J. C. Penney Company common stock then re- 
maining) bears to the book value of such assets, as 
shown on the accounts of the Fund after application 
of any reserves against depreciation of such assets. 
Each participant shall receive credit of an amount 
computed by applying the ratio so ascertained to the 
amount so determined under Article “10.B” as 
above. 

(c) As of the effective date of such discontinu- 
ance, all shares then remaining in the Fund of the 
200,000 shares of J. C. Penney Company common 
stock shall be considered as one block. From this 
block a number of shares for each participant shall 
be determined by the Administrative Committee, 
based upon the proportion that the participant’s 
total contributions then in the Fund bears to the 
total of all participants’ contributions then in the 
Fund, (with adjustment for fractional shares as de- 
termined by the Administrative Committee to be 
proper), except that the maximum number of shares 
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for each participant shall not exceed 1,000. Any such 
excess of shares shall be proportionately allotted to 
other participants on the basis of contributions then 
in the Fund, subject to the 1,000 share maximum. 
In the event that excess shares above the maximum 
remain after allotment of 1,000 to each participant, 
the aggregate of such excess shall be equally allotted 
to all participants. 

(d) The uncovered cost of all shares remaining of 
the 200,000 shares of J. C. Penney Company stock 
after application of any balance in the Reserve for 
Retirement or other reserves applicable as directed 
by the Administrative Committee to such shares, 
shall be determined. An amount representing the 
proportion of such uncovered cost shall be deter- 
mined for the shares of stock allotted to each partic- 
ipant under “(c)” of this article, and any credit due 
to a participant as determined under “(b)” of this 
article shall be applied against such uncovered cost. 
If the credit for a participant under “(b)” equals or 
exceeds his or her uncovered cost under “(d)”, such 
shares of stock and the balance of his or her eredit, 
if any, shall be delivered to the participant subject 
to the provisions of Article “10.B(b)3”. To the ex- 
tent that the uncovered cost of a participant’s shares 
is not covered by his or her credit, he or she shall be 
entitled at any time to pay such uncovered cost in 
cash, and such shares shall as of that date be deliv- 
ered to the participant. 

(e) If there remains uncovered cost for any par- 
ticipant not covered by credits or payments as pro- 
vided in subdivision “(d)” of this article, then dis- 
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tribution of the stock of such participant shall be 
deferred and future dividends shall be applied 
against the balance of such participant’s uncovered 
eost. The company shall continue all contributions 
ealled for under the Plan, the total of which will be 
eredited cach year to the accounts of the remaining 
participants in the proportion that each partici- 
pant’s total contributions then in the Fund bears to 
all participants’ contributions then in the Fund. At 
any time that any participant’s share of such credits 
equals his or her portion of the uncovered cost, his 
or her shares of the stock shall be delivered to the 
participant. In any event, the company shall at the 
end of five years after the effective date of discon- 
tinuance, contribute an amount to the Fund suffi- 
cient to cover any balance of uncovered cost then 
remaining. 

(f) In the discretion of the Administrative Com- 
mittee, in order to safeguard the interests of all par- 
ticipants in the Fund, any amount due to partici- 
pants under this article, other than J. C. Penney 
Company common stock, may be distributed in cash 
and/or securities of the Fund. The settlement value 
of any such securities shall be the market value as 
used in computations under this article. 

25. Each participant in the Plan shall be required 
to sign a statement to the effect that he or she has 
read the terms of the Plan and the Trust Agree- 
ment, and that he or she understands the same. In 
accepting the terms of the Plan with the understand- 
ing that he or she will receive the benefits provided 
for thereunder, each participant authorizes the com- 
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pany, or such person or persons as may be desig- 
nated by it for the purpose, to administer the Plan 
and to do such acts as the company may deem neces- 
sary or advisable, to give effect to the provisions of 
the Plan and of the Trust Agreement. 


Effective Dates: 


The Plan is adopted effective as at January 1, 
1940 except that: 

(a) The requirement as to compulsory contribu- 
tions of 3314% of compensation shall apply to com- 
pensation paid covering any calendar year starting 
on or after January 1, 1940. However, any employee 
who participates in the Plan, and would have been 
eligible for the full year of 1939, if the Plan had 
been in effect during that period, or who would have 
been eligible for a portion of the year of 1939 and 
who had an approved leave of absence for the hal- 
ance of that year shall have the privilege of contrib- 
uting to the Fund, in accordance with instructions 
of the Administrative Committee, for credit to his or 
her account as at January 1, 1940 any amount up to 
03142% of compensation received for 1939 and paid 
in 1940. If 3314% of 1939 compensation amounted 
to $500.00 or less, then all of the participant’s com- 
pensation up to $500.00 may be contributed to the 
Fund. However, if any participant shall cease active 
employment prior to July 1, 1942, his or her own 
contribution to the Fund from 1939 compensation 
and other participants’ contributions to the Fund 
from 1939 compensation shall not be used in measur- 
ing the number of shares of the J. C. Penney Com- 
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pany common stock to which he or she is entitled in 
any retirement settlement. 


EXHIBIT “A” 


J.C. PENNEY COMPANY 
PROFIT-SHARING RETIREMENT PLAN 
(For Its Management Staff) 

Agreement of Trust 

Know All Men by These Presents, that 

Whereas, J. C. Penney Company, a Delaware Cor- 
poration having its office at 330 West 34th Street, 
New York, N.Y. has adopted, effective as of Janu- 
ary 1, 1940, a Profit-Sharing Retirement Plan for 
such of its employees as are eligible to participate 
under the terms of said Plan, which Plan may from 
time to time be altered, modified, or amended by the 
Company, subject to the restrictions hereinafter 
set forth, and is hereinafter referred to as “Plan”, 
and 

Whereas, a copy of this Agreement of Trust is 
attached to and made a part of said Plan; and 

Whereas, funds must be contributed under said 
Plan by eligible employees of J. C. Penney Com- 
pany (including eligible employees of wholly owned 
subsidiaries as defined in the Plan) and by J. C. 
Penney Company, which funds as and when contrib- 
uted will constitute a Fund to be held for the bene- 
fit of said eligible employees under and in accord- 
ance with the Plan, and no part of which at any 
time will be used for or diverted to any other pur- 
pose except for paying such debts and liabilities of 
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the Trustee, designated hereunder, as it shall incur 
under the terms and provisions of, or as permitted 
by, this Agreement of Trust and for defraying the 
actual expenses of administering the Plan and the 
Fund and, 

Whereas, as a part of said Plan, J. C. Penney 
Company will issue, sell and deliver to the Trustee 
hereunder, Two Hundred Thousand (200,000) 
shares of its authorized unissued Common stock, 
upon payment by the Trustee to the Company of the 
sum of $5,700,000, namely at the rate of Twenty- 
Eight and 50/100 ($28.50) Dollars per share (being 
Thirty Dollars ($30.00) per share less adjustment 
for two dividends of Seventy-Five Cents ($.75) per 
share paid respectively on March 30, and June 29, 
1940) which stock will be held by said Trustee under 
and in accordance with the terms and subject to the 
provisions of this Agreement of Trust, and 

Whereas, in order to carry out the provisions of 
the Plan it is necessary that a Trustee be designated. 
to hold, administer and disburse such funds and to 
acquire, hold and distribute such stock, and 

Whereas, the Chase National Bank of the City of 
New York has agreed ‘to act as the Trustee here- 
under, 

Now, Therefore, this Agreement of Trust, Wit- 
nesseth that it is hereby agreed by the Company, on 
its own behalf and on behalf of each person who now 
is, or hereafter becomes, a participant in, or now or 
hereafter has any interest under, the Plan, as fol- 
lows: 

Tirst: As used herein: ° 


J.C. Penney Company, et al. 43 


Exhibit “A”—(Continued) 

The word “Company” means J. C. Penney Com- 
pany and its successors. 

The word “Trustee” means The Chase National 
Bank of the City of New York, and any successor 
Trustee from time to time acting as Trustee here- 
under. 

The word “participant” means any person in the 
service of the Company or a wholly owned subsidi- 
ary as defined in the Plan, who shall be eligible to 
participate in the Plan under and in accordance 
with its terms, and shall also be construed to include 
the beneficiary or legal representative of a deceased 
participant. 

The word “Fund” shall mean all moneys, whether 
principal or income, shares of J. C. Penney Com- 
pany stock, or other securities or other property, at 
any time received or held by the Trustee hereunder. 

The words “indebtedness of the Trustee” or “debts 
of the Trustee” or “liabilities of the Trustee”, or 
any similar expression used in this Agreement of 
Trust, shall be deemed to include any note or other 
evidence of indebtedness executed by the Trustee, as 
Trustee under this Agreement of Trust, notwith- 
standing the fact that such Trustee will not be lia- 
ble personally or individually for the indebtedness, 
liabilities or debts evidenced thereby. The words 
“creditor of the Trustee” or any similar expression 
shall be deemed to include the holder of any such 
note or other evidence of indebtedness. 

Where reference is made herein to the 200,000 
shares of J. C. Penney Company Common stock to 
be purchased by the Trustee from the Company, it 
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is understood that, if the number of shares in the 
Trustee’s hands at any time increases or decreases 
by reason of stock dividends, exercise of rights to 
purchase stock, or by reason of any expansion or 
contraction in the number of shares through recap- 
italization, merger or other change in capitalization 
of the Company, said 200,000 shares, or any part 
thereof in the hands of the Trustee at any time, 
shall be deemed to be increased or decreased pro- 
portionately as the result of the number of shares 
resulting from such adjustment. Any shares of 
stock or other securities, received by the Trustee, 
in addition to or in lieu of or in substitution for, 
or on account of, said 200,000 shares, shall be held by 
the Trustee on the same terms as said 200,000 shares. 

Second: A. The Trustee shall act and shall be 
fully protected in acting hereunder in accordance 
with written instructions, directions or authoriza- 
tions from the Company. The Company shall file 
with the Trustee a certified copy of resolutions of 
the Board of Directors of the Company, adopted 
from time to time, specifying the method or 
methods by which the Company shall give direc- 
tions, instructions or authorizations to the Trustee 
under various provisions hereof. 

B. The Company shall also have the right, by 
resolutions of the Board of Directors, to appoint an 
Administrative Committee to direct and manage 
the operation of the Plan. Upon the appointment 
of such Administrative Committee and until notice 
to the contrary has been received in writing by the 
Trustee from the Company, the Administrative 
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Committee shall act for the Company in issuing 
written instructions, directions or authorizations to 
the 'rustee. So long as an Administrative Com- 
mittee shall be in existence, the term “Company” 
as used in this Agreement, shall mean the Company 
acting through the Administrative Committee. 

C. In the event that any of the provisions of 
this Agreement of Trust shall be inconsistent with 
the provisions of said Plan, the provisions of this 
Agreement of Trust shall control. 

Third: A. The Trustee from and after the first 
day of January, 1940 shall receive all contributions 
under the Plan, made by participants or by the 
Company, to be held, maintained, invested and ap- 
plied by the Trustee in the manner, for the pur- 
poses, and to the extent hereinafter provided. 

B. Moneys, received as contributions to the 
Fund from participants or from the Company, shall 
be received by the Trustee from the Company, and 
the Trustee shall not be responsible for the collec- 
tion of any moneys from participants or from the 
Company, nor for the correctness of the amount of 
contributions from the Company or from partici- 
pants paid over to it. 

C. The Company shall promptly pay over to the 
Trustee, from time to time as received by or avail- 
able to it, all such contributions made by partici- 
pants or by the Company, whether heretofore or 
hereafter made. 

Fourth: <A. The trustee shall purchase forth- 
with, subject to the provision of Article Twenty- 
First, from J. C. Penney Company 200,000 shares 
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of its authorized unissued Common stock for $5,- 
700,000, to be held and disposed of by the Trustee 
as in this agreement provided, subject to the receipt 
of sufficient moneys by means of a loan from Con- 
tinental Illinois National Bank and Trust Company 
of Chicago pursuant to the direction of the Com- 
pany. 

B. The Trustee is authorized and empowered 
to borrow from Continental Illinois National Bank 
and Trust Company of Chicago (hereinafter re- 
ferred to as the “Bank’’) the sum of $5,700,000 to 
enable the Trustee to purchase said shares of stock, 
and to issue in connection with said borrowing the 
Trustee’s promissory note or notes, as Trustee, and 
to pledge all of said shares of stock and other as- 
sets of the Fund as collateral, and to enter into and 
deliver a loan agreement with said Bank, all under 
any terms and provisions directed by the Company. 

Inasmuch as it is hereinafter provided that 
moneys received by the Trustee from dividends, 
and from the Company’s and participants’ contri- 
butions under the Plan shall be paid to the Bank 
on account of payment of interest and principal of 
such loan and any additional loans by the Bank 
(excepting a sum not to exceed in the aggregate 
$150,000), the Trustee, in order to provide for an 
additional fund required for payments to partici- 
pants, for interest on or expenses in connection 
with such loans, taxes and the administration of 
the trust, is authorized to make additional loans 
from the Bank, providing that the aggregate prin- 
cipal amount of all loans from said Bank at any 
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time outstanding (including the original loan and 
all such additional loans) shall never exceed $5,700,- 
000., or such lesser amount as shall be agreed upon 
in any note or loan agreement entered into be- 
tween the Bank and the Trustee. The terms of 
such additional loans and loan agreements shall be 
such as are directed by the Company. 

C. If any loan made as above specified is not 
paid in full upon maturity, and there are not suffi- 
cient moneys in the hands of the Trustee with 
which to pay the loan, the Trustee shall promptly 
advise the Company. The Trustee shall be under 
no duty to take any steps looking to the renewal 
or the replacement of the loan except in the manner 
and on the terms and conditions as directed by the 
Company. If the Company elects, it may make 
such advances on account of future contributions 
as may be necessary to secure a renewal or a re- 
placement of the loan. The Company, however, 
shall, in the event that there shall be outstanding 
and unpaid any indebtedness of the Trustee to 
said Bank, have no right to make such advances 
on account of said future contributions to secure 
renewals or replacements of loans, unless the Com- 
pany either (1) has the consent of said Bank or 
(2) such advances by the Company are made for 
the purpose of putting the Trustee in funds to be 
used to pay all such indebtedness in full and such 
funds are so used. Any advances so made, or made 
under B (38) or B (4) of Article Fifth shall be 
credited as directed by the Company. If the Com- 
pany is not permitted hereunder or elects not to 
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make such advanees and if any or all of the stock 
pledged by the Trustee is sold by the creditor, 
there shall be no liability on the Trustee nor on 
the Company nor on any member of the Adminis- 
trative Committee because of any loss to partici- 
pants resulting from such sale. 

All renewals or replacements of any loan at any 
time made by the Trustee shall be wpon such con- 
ditions and be subject to such terms and provisions 
as may be directed by the Company, whether such 
conditions, terms or provisions shall be the same 
as or different from the loan renewed or replaced. 

The Trustee shall likewise have authority to bor- 
row sufficient moneys to pay in full before maturity 
all indebtedness of the Trustee to the Bank but 
shall be under no duty to take any steps looking 
to such payment of the indebtedness excepting at 
the request of, in the manner, and on the terms 
and conditions as directed by the company. 

If all indebtedness to the Continental Tlinois 
National Bank and Trust Company of Chicago 
shall be paid on or before maturity and such pay- 
ment shall be made through the medium of a loan 
or loans from a lender or lenders other than the 
said Bank, then after all said indebtedness has 
been paid to said Bank and a loan or loans have 
been made by such other lender or lenders, the 
term ‘Bank’ as used in this Agreement of Trust 
shall thereafter be interpreted to mean such other 
lender or lenders, and all provisions in this Agree- 
ment of Trust wherein the term ‘Bank’ is used 
shall apply to said other lender or lenders with the 
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same force and effect as they theretofore have ap- 
plied to the Continental Uhnois National Bank 
and Trust Company of Chicago. 

The Trustee and the Company respectively shall 
perform and comply with all terms or provisions 
of any note evidencing, or loan agreement with 
respect to, any loan to the Trustee to the extent 
that such terms or provisions are applicable to the 
Trustee or Company. 

D. Anything in the Plan or this Agreement of 
Trust to the contrary notwithstanding, except as 
hereafter provided in subparagraph E of this Ar- 
ticle, the Trustee shall apply all cash dividends, 
received by it on the shares of J. C. Penney Com- 
pany stock above referred to, as well as all other 
moneys received by it from J. C. Penney Company 
or from participants in the Plan, from time to time 
when and as received by it as follows: 

First, the Trustee shall have the right to reserve 
from such moneys so received by it an amount, 
sufficient, in the judgment of the Trustee to pay 
interest on all outstanding indebtedness of the 
Trustee to the Bank, which will accrue up to and 
including the second quarterly interest payment 
date of loans by the Bank to the Trustee occurring 
after such receipt by the Trustee, and the Trustee 
shall, if such reservation is made, pay to the Bank 
when due the interest due on indebtedness to said 
Bank on such next two ensuing quarterly interest 
payment dates, and any excess of such amounts 
so reserved, which shall remain after the payment 
of such interest, shall be paid to said Bank and 
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shall be applied on unpaid principal of such in- 
debtedness, whether or not such principal shall 
then be due. 

Second, any balance of such moneys, so received 
by the Trustee and not so reserved, shall be paid 
to said Bank, to be credited first on any then 
matured and unpaid interest and then on any un- 
paid principal of any such indebtedness of the 
Trustee to the Bank, regardless, in any ease, of 
whether or not such principal shall then be due. 

E. Notwithstanding the provision of subpara- 
graph D, of this Article the Trustee shall, how- 
ever, have the right to retain and withhold from 
payment to the Bank, at any time or times at which 
there shall be no existing default in payment of 
such indebtedness of the Trustee to the Bank, on 
account of either principal or interest of any in- 
debtedness of the Trustee to the Bank, the aggre- 
gate sum of $150,000.00 from the moneys received 
by it as dividends or contributions from the Com- 
pany or from participants in the Plan, to be used 
for the same purposes as the additional loans from 
the Bank above provided for, such right of the 
Trustee shall, however, terminate from and after 
the time at which such aggregate sum shall have 
been so withheld, whether such withholding shall 
have been at one time or from time to time. 

F. Anything in this Agreement of Trust or the 
Plan to the contrary notwithstanding however, the 
Company shall not amend or change any of the 
terms or provisions of this Agreement of Trust or 
said Plan which directly or indirectly affects any 


J.C. Penney Company, et al. 51 


Exhibit “A”—(Continued) 

of the rights or benefits of the Bank without the 
consent in writing of the Bank, as long as there 
shall be any outstanding indebtedness or habilities 
of the Trustee to the Bank in connection with its 
loans to the Trustee, except as may otherwise be 
provided in any evidence of indebtedness held by 
or loan agreement with the Bank. 

G. The Company shall not consent to, or take 
any steps to accomplish, the termination or discon- 
tinuance of the Plan or this Agreement of Trust 
at any time at which there shall be any outstanding 
indebtedness or liabilities of the Trustee to the 
Bank in connection with its loans to the Trustee as 
herein provided. 

H. The terms of any note, loan or loans or loan 
agreements to be made by the Trustee under Arti- 
cle Fourth hereof or under any other provision of 
this Agreement of Trust shall be in the form di- 
rected by the Company, and such terms are ex- 
pressly consented to and shall be binding on all 
persons interested in this agreement as participants 
or otherwise. In the event that the terms and pro- 
visions of any note or loan agreement so executed 
by the Trustee shall be inconsistent with the pro- 
visions of the Plan or this Agreement of Trust, the 
provisions of such note or loan agreement shall 
govern. It is the intention hereof that the Trustee 
Shall be fully protected in executing any note or 
loan agreement in the form directed by the Com- 
pany. 

I. All provisions of this Agreement of Trust 
which are for the benefit of the Bank shall inure 
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also to the benefit of the holders of any indebted- 
ness hereunder originally incurred by the Trustee 
to the Bank. 1 

Fifth: A. Subject always to collateral pur- 
poses in connection with any loan and to the rights 
of pledgees: 

The Trustee shall at all times retain the J. C. 
Penney Company Common stock for distribution 
to participants as directed by the Company from 
time to time, and, upon such directions being given, 
the Trustee shall take the necessary steps to have 
the requisite number of shares transferred into 
the name of the participant for delivery. All expen- 
ses In connection with such transfers shall be a 
charge against the Fund. The Board of Directors 
of the Company, if in its discretion economic con- 
ditions make it advisable, shall, however, have the 
power to direct the Trustee to sell all or any part 
of the 200,000 shares. Upon receipt of a certified 
copy of a resolution to such effect, the Trustee 
shall, as soon as it is able so to do, follow the 
directions therein contained. If any such sale of 
stock is made, the proceeds shall be considered, for 
the purposes of the Plan, as constituting a substi- 
tution for the stock sold, and the proceeds shall be 
invested or otherwise disposed of as directed in 
writing by the Company under and in accordance 
with the general purposes of the Plan. Such in- 
vestments may be made in stocks, either common 
or preferred, bonds, notes or other evidences of 
indebtedness or other securities even though the 
same may not be legal investments for trustees 
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under the laws applicable hercto. Such proceeds 
together with any moneys held by the ‘Trustee 
under subparagraph B(4) of Article Fifth and the 
investments and reinvestments thereof shall be held 
as a separate fund hereunder unless the Board of 
Directors should direct the Trustee to consolidate 
such fund with the other investments held here- 
under. 

B. The trustee shall, subject always to collat- 
eral purposes in connection with any loan and to 
the rights of pledgees, have the following additional 
powers with respect to the shares of J. C. Penney 
Company Common stock purchased by it as pro- 
vided in this agreement: 

(1) The Trustee is authorized but not directed 
to vote the shares of stock or to otherwise consent 
to or request any action on the part of the Com- 
pany and to give general or special proxies or 
powers of attorney with or without power of sub- 
stitution. 

(2) To receive any stock dividends, which when 
received shall become a portion of the stock in the 
Fund and shall be added to and treated as forming 
a part of the original 200,000 shares. 

(3) If the Company in connection with the 200,- 
000 shares of J. C. Penney Company stock shall 
issue rights to purchase additional stock, and at the 
time of the issuance of such rights there is any 
unpaid indebtedness to the Bank, the Trustee shall 
have the following power and authority: 

a. If the Company shall notify the Trustee and 
the Bank that the Company deems it advisable to 
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exercise all such rights and if the Bank shall agree 
that it is advisable to exercise such rights and shall 
within five days from the receipt of such notice, 
either make an additional loan to the Trustee upon 
terms and conditions directed by the Company, 
sufficient with which to enable it to exercise such 
rights, or shall within the same length of time by 
agreement with the Company grant it the right to 
make advances upon its future contributions to be 
used for the purpose of exercising such rights, and 
the Company shall make such advances, the Trustee 
shall exercise such rights, otherwise it shall sell such 
Pe Hts: 

b. If the Company shall notify the Trustee and 
the Bank that it deems it advisable to sell all rights 
issued in connection with such stock, the Trustee 
shall sell such rights in the event that the Bank does 
not within five days after the receipt of such 
notice, loan to the Trustee wpon terms and con- 
ditions directed by the Company, a sufficient sum 
of money to enable the Trustee to exercise such 
rights. In the event that such loan is made by the 
Bank to the Trustee, the Trustee shall exercise 
such rights. 

ce. If the Company shall notify the Trustee and 
the Bank that it desires the Trustee to sell a suffi- 
cient number of said rights so that the Trustee may 
be able to exercise the rights with respect to the 
balanee of the stock, the Trustee shall sell such 
number of rights in order to exercise the rights 
with reference to the balance of the stock in the 
event that the Bank does not within five days after 
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the receipt of such notice loan to the Trustee, on 
terms and conditions directed by the Company, a 
sum of money sufficient with which to exercise all 
such rights. In the event that such loan is made 
by the Bank to the Trustee, the Trustee shall ex- 
ercise such rights. 

d. If the Company shall fail to notify the Trus- 
tee and the Bank whether it deems it advisable to 
exercise such rights, to sell such rights, or to ex- 
ercise such rights in part and sell such rights in 
part, within fifteen days prior to the last date for 
the exercise of such rights, the Trustee shall sell 
such rights at such time prior to the expiration 
date as it deems advisable. 

e. If any loan is made by the Bank to the 
Trustee as provided in subparagraphs a, b, and ¢ 
immediately above set forth, the Trustee shall have 
full power and authority to issue its note to evi- 
dence such loan and to execute any loan agreement 
in connection therewith, the terms and provisions 
of any such note or loan agreement to be as directed 
by the Company. 

f. All stock received by the Trustee as a result 
of the exercise of the rights shall be pledged with 
the Bank as a part of the collateral securing any 
indebtedness from the Trustee to the Bank, and 
the proceeds of all rights which are sold, shall be 
paid over by the Trustee to the Bank and shall be 
applied by it first against any matured and unpaid 
interest and the balance against the principal of 
any indebtedness from the Trustee to the Bank, 
whether or not then due. 
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g, Any stock so purchased through the exercise 
of rights shall be added to and treated as a part 
of the original 200,000 shares. 

h. The rights of the Bank and the duties of the 
Trustee in connection with any loans, made under 
the provisions of Article Fifth B (38) shall be the 
same as with respect to other loans made by the 
Bank to the Trustee as set forth in this agreement 
except as otherwise provided in any note or notes, 
or loan agreement or loan agreements executed by 
the Trustee in connection with such loan or loans. 

(4) If the Company in connection with the 200,- 
000 shares of J. C. Penney Company common stock 
shall issue rights to purchase stock and at the time 
of issuance of such rights there is no unpaid indeb- 
tedness to the Bank, the Trustee shall have the 
following power and authority. 

a. If the Company shall notify the Trustee at 
least fifteen days prior to the final date set for the 
exercise of the rights, that it deems it advisable to 
sell all rights issued in connection with such stock, 
the ‘Trustee shall sell such rights at such date prior 
to the final date set for the exercise of the rights 
as it shall deem advisable. 

b. If the Company shall fail to notify the Trus- 
tee as provided in subparagraph a immediately 
above set forth, the Trustee shall exercise the rights 
to purchase additional stock out of moneys in its 
hands, which stock when purchased shall be added 
to and treated as forming a part of the original 
200,000 shares. Tf it does not have sufficient moneys 
with which to purchase such stock, it shall forth- 
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with notify the Company in writing and the Com- 
pany shall have the right within five days thereafter 
to notify the Trustee that it will advance a suffi- 
cient sum of money on account of its future con- 
tributions to enable the Trustee to exercise its 
rights to purchase such stock. In the event of such 
notification the Company agrees to advance such 
moneys prior to the final date upon which such 
rights can be exercised. If within such five day 
period the Company shall either advise the Trustee 
that it will not make such advances or shall fail 
to advise the Trustee that it will make such ad- 
vances, the T'rustee will borrow sufficient funds 
with which to exercise such rights issuing its prom- 
issory note or notes as Trustee as evidence of such 
indebtedness and using the J. C. Penney Company 
stock or other securities as collateral. If the Trustee 
is unable to borrow a sufficient sum with which to 
exercise all or any part of such rights, it shall have 
the right to sell the rights or sell a portion of the 
rights and use the funds received from such bal- 
ance together with any moneys then in its hands 
to exercise the balance of such rights. 

ce. Any moneys received from the sale of rights 
and not used to purchase stock through exercise 
of rights shall be held by the Trustee in lieu of 
the stock and shall be invested or otherwise dis- 
posed of as directed in writing by the Company 
under and in accordance with the general purposes 
of the Plan. Such investments may be made in 
stocks, either common or preferred, bonds, notes 
or other evidences of indebtedness or other securi- 
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ties even though the same may not be legal invest- 
ments for trustees under the laws applicable hereto. 
As set forth in subparagraph A of Article Fifth 
such moneys together with any proceeds of sale 
under said subparagraph A of Article Fifth and 
the investments and reinvestments thereof shall 
be held as a separate fund hereunder unless the 
Board of Directors should direct the Trustee to 
consolidate such fund with the other vee 
held hereunder. 


(5) The Trustee shall have the right to partici- 
pate in reorganizations, recapitalizations, mergers 
and similar transactions with respect to such stock 
and to hold the stock or other securities with re- 
a result thereof, in lieu of the stock relinquished 
in such transaction and/or in conjunction with, the 
balance of the 200,000 shares of the J. C. Penney 
Company stock then remaining in its hands. 


(6) The trustee shall transfer, assign and deliver 
to any creditor, who holds as collateral for its loan, 
all or any portion of the said 200,000 shares of 
J. C. Penney Company stock, any additional or 
substituted shares of stock or other securities, re- 
ceived by the Trustee as a stock dividend or 
through the exercise of rights to purchase addi- 
tional stock, or received by the Trustee, by virtue 
of the provisions of subparagraph (5) of this Ar- 
ticle Fifth, to be held by such creditor as collateral 
for its loan, and shall pay over to such creditor 
any cash similarly received. 
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Sixth: A. The Trustee shall manage the Fund. 
It shall invest and reinvest the Fund, provided, 
however, that no funds in the hands of the Trus- 
tee shall be invested or reinvested without the con- 
sent of the Bank until all loans to the Trustee by 
said Bank shall have been paid in full. The Trustee 
shall at all times have as its primary purpose the 
conservation of the principal of the Fund. For this 
reason the Trustee (except in so far as it uses or 
reserves moneys received or earned to pay in full 
or on account any loans to or liabilities or debts 
of the Trustee) shall be limited in its investments 
and reinvestments to securities issued by the United 
States of America and to securities issued by any 
governmental agency of the United States of 
America, the payment of principal and interest of 
which is unqualifiedly guaranteed by the United 
States of America. The maturity date of any se- 
curity so purchased shall not be later than ten (10) 
years after the date of the purchase of the par- 
ticular security. Within this limitation, and subject 
to the provisions of subparagraph D of Article 
Fourth, the Trustee shall have full power and 
authority to purchase, sell and exchange, invest and 
reinvest any and all moneys, securities or other 
property from time to time comprising the Fund, 
including income earned on the Fund. The Board 
of Directors of the Company, by notice in writing, 
may at any time amend this subparagraph so as to 
alter in any manner the limitations upon the class 
of securities in which the Fund may be invested 
and reinvested and, in the event of such an amend- 
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ment, the Trustee shall, as to investments and re- 
investments made thereafter, be subject to the 
amended limitations specified by the Board’ of Di- 
rectors of the Company. 

B. Subject to the provision of subparagraph D 
of Article Fourth, the Trustee shall have full power 
to reserve from investment and keep unproductive 
of income any amounts or parts of the Fund as it 
may at any and all times deem advisable. 

C. The provisions of this Article Sixth shall not 
apply to the 200,000 shares of J. C. Penney Com- 
pany stock, special provisions for which are made 
in Articles Fourth and Fifth hereof, but shall 
apply to the cash dividends received on said stock, 
subject, however, to the provisions of subparagraph 
D of said Article Fourth. 

Seventh: Subject to the rights of any creditor 
of the Trustee to whom it is indebted for money 
borrowed hereunder and to the provisions of sub- 
paragraph D of Article Fourth hereof, the Trustee 
upon receiving written directions from the Com- 
pany shall from time to time make deliveries to it 
of shares of stock from the 200,000 shares of J. C. 
Penney Company stock transferred into the names 
of and for distribution by the Company to partici- 
pants entitled thereto and shall likewise make pay- 
ments and other disbursements out of the Fund. 
Checks or other vouchers for such payments shall 
be made payable to such persons (including in the 
term ‘‘persons’”, insurance companies in connection 
with the purchase of annuities and life insurance 
policies and corporations named by participants as 
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beneficiaries) at such times, in such manner and in 
such amounts as may be specified in the written 
directions of the Company, and shall be delivered 
by the Trustee to the Company for distribution by 
the Company under and in accordance with the 
terms of the Plan. Upon such payments or dishurse- 
ments being made, the amount thereof shall no 
longer constitute a part of the Fund hereunder. All 
such payments or disbursements shall be made from 
principal or income without distinction. 

Eight: The Trustee shall have the following fur- 
ther duties and powers: 

A. After any initial loan by the Bank, made in 
connection with the purchase of the 200,000 shares 
of J. C. Penney Company Common Stock, and any 
additional loans, by the Bank, shall have been paid 
in full, or at any earlier date if the Bank shall 
consent, the Trustee, in its discretion, shall have 
power to borrow money in such amounts and upon 
such terms and conditions as it shall deem advisa- 
ble or proper to carry out the purposes of the trust, 
or to pay off then existing indebtedness of the Trus- 
tee, and for sums so borrowed, to issue its promis- 
sory note or notes as Trustee, and to secure the 
payment thereof by pledging all or any part of the 
Fund. Any interest paid by the Trustee in respect 
of any such loans shall be a charge against the 
Fund. 

B. The Trustee may, with the approval of the 
Company, take and hold any security or other prop- 
erty constituting a part of the Fund in bearer form 
or in its own name or in the name of its nominee 
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or nominees without disclosing its fiduciary ¢a- 
pacity. The name of the nominee or nominees shall 
be disclosed by the Trustee to the Company at its 
request. 

C. The Trustee may employ suitable agents and 
counsel and pay therefor reasonable compensation 
and expenses. 


D. If at any time the Company shall be ineapa- 
ble for any reason of giving directions, instructions 
or authorizations to the Trustee as herein provided 
for, the Trustee may act and shall be protected in 
acting (except in selling all or any part of the 
200,000 shares of J. C. Penney Company Common 
Stock), without such directions, instructions or 
authorizations, as the Trustee in its discretion 
deems appropriate and advisable under the circum- 
stances for the carrying out of the provisions of 
this Trust. 


i. The Trustee shall file with the Company on 
or before March Ist of each year, a statement of 
its accounts and proceedings during the next pre- 
ceding calendar year. In the absence of any ex- 
ception thereto filed in writing with the Trustee by 
the Company within a period of ninety days after 
its receipt, such statement shall constitute a final 
accounting by and discharge of the Trustee, with 
respect to such accounts and proceedings, and shall 
be binding and conclusive upon the Company and 
upon all employees or persons having or claiming 
an interest in the Fund other than the Bank. No 
person having an interest in the Fund, other than 
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the Bank, shall have the right to demand any fur- 
ther or different accounting by the Trustee. 

Ninth: A. The Trustee shall be paid such rea- 
sonable compensation, as shall from time to time 
be agreed upon in writing by the Company and the 
Trustee, together with its expenses. The Company 
shall determine each year whether said compensa- 
tion and expenses shall be paid by it or shall con- 
stitute a charge against the Fund. It shall advise 
the Trustee of its determination and in any year in 
which the compensation and expenses of the Trus- 
tee are not paid by the Company, the Trustee shall 
pay the same to itself out of the Fund. All per- 
sonal property taxes, income taxes, and other taxes 
of any and all kinds whatsoever which may be 
levied or assessed under existing or future laws, 
upon or in respect of the Trust hereby created, or 
the und or any securities, moneys, or other prop- 
erty forming a part thereof, which are not paid 
by the Company to the Trustee upon its receiving 
notice from the Trustee of the levy or assessment 
of such taxes, shall be charged by the Trustee to 
the Fund and paid by it from the Fund. The Trus- 
tee may assume that any taxes assessed on or in 
respect of the Fund concerning the levy and assess- 
ment of which it has notified the Company are law- 
fully assessed unless the Company shall in writing 
advise the Trustee that in the opinion of counsel 
for the Company, such taxes are unlawfully as- 
sessed. In the event that the Company shall so 
advise the Trustee, the Trustee will, if so requested 
in writing by the Company, contest the validity of 
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such taxes in any manner deemed appropriate by 
it or its counsel, or the Company if it so elects, may 
itself contest the validity of any such taxes in any 
manner deemed by it to be appropriate. The ex- 
penses of contesting any tax shall be considered as 
an actual expense of administering the Fund and 
the provisions of subdivision B of this Article 
Ninth shall be applicable thereto. The word “taxes” 
as used in this section shall be deemed to include 
any interest or penalties that may be levied or 
imposed in respect of any taxes lawfully assessed. 

B. If in any year during which any loan or 
loans by the Bank to the Trustee are outstanding 
and unpaid, there shall be no moneys available or 
which can be made available under the provisions 
of this agreement or under the terms of any evi- 
dence of indebtedness or loan agreement, to pay 
such compensation, expenses and taxes, the Com- 
pany agrees to pay to the Trustee a sufficient sum 
to pay to it such compensation and to reimburse 
it for such expenses and taxes paid by the Trustee. 
After the loan or loans above mentioned shall have 
been paid in full, the Trustee will if requested in 
writing by the Company, repay to it out of moneys 
in the Fund all or any part of the moneys ad- 
vanced by the Company as above provided, pro- 
viding that such request is made within 12 months 
after such loan or loans shall have been paid in full. 

C. Each year the Company shall determine how 
much of its actual expenses of administering the 
Fund shall be borne by the Company and how 
much of said administrative expenses shall be borne 
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by the Fund. As to all such expenses which the 
Company determines shall be borne by the I'und, 
the Trustee shall reimburse the Company upon 
written request. No request for such reimburse- 
ment shall be made by the Company for administra- 
tive expenses ineurred more than twelve months 
prior to the commencement of the calendar year in 
which such request is made. The Trustee is released 
from any obligation for inquiring into the correct- 
ness of the amount of such expenses. 

D. If at the time such request is made, there is 
an outstanding loan or loans to the Bank and there 
shall be no moneys available or which can be made 
available under the provisions of this agreement 
or under the provisions of any evidence of indebted- 
ness or loan agreement with which to reimburse 
the Company, such reimbursement shall be deferred 
until such Joan or loans shall have been paid in full, 
at which time such reimbursement shall be made 
by the Trustee to the Company out of moneys in 
the Fund. 

E. The terms “moneys available or which can be 
made available’ as used in subparagraphs B. and 
D. of this Article Ninth and in Article Tenth shall 
mean moneys in the hands of the Trustee other 
than moneys which are the proceeds of dividends 
from J. C. Penney Company stock or contributions 
from the Company or participants. 

Tenth: The Trustee may be removed by the 
Company at any time upon sixty days’ written 
notice to the Trustee. The Trustee may resign at 
any time upon sixty days’ written notice to the 
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Company. Upon the expiration of sixty days after 
service by the Company upon the Trustee of notice 
of its removal, or upon the expiration of sixty 
days after service by the Trustee upon the Com- 
pany of notice of its resignation, all the duties and 
obligations of the Trustee hereunder, except those 
specified in this Article Tenth, shall cease. The ap- 
pointment of a successor trustee shall be made by 
the Board of Directors of the Company within 
such sixty-day period. So long as any indebtedness 
remains outstanding and unpaid to the Bank, any 
successor trustee hereunder shall be a corporation 
authorized to accept and execute trusts under the 
laws of the United States of America, or of the 
State in which it is incorporated and having a 
capital and surplus, as shown by its last preceding 
published report, of at least $2,000,000. Upon the 
removal or resignation of the Trustee becoming ef- 
fective or at such earlier date as may be agreed 
upon, the Trustee shall convey, transfer and pay 
over to such successor trustee as shall be designated 
in writing by the Company, the Fund then con- 
stituting the Trust hereunder, providing, however, 
that such successor trustee shall take said assets 
subject to any indebtedness and agreements of and 
pledges by the Trustee then outstanding. It is fur- 
ther provided that if there is no indebtedness to 
the Bank outstanding and unpaid at the time when 
such removal or resignation becomes effective, the 
Trustee is authorized first to reserve such sum of 
money or property as to it may seem advisable for 
the payment of its expenses in connection with the 
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settlement of its account or otherwise and any bal- 
ance of such reserve remaining after the payment 
of such expenses shall be paid over to the suc- 
cessor trustee. If at the date when such removal or 
resignation of the Trustee becomes effective, there 
shall be any indebtedness to the Bank outstanding 
and unpaid, and the moneys in the hands of the 
Trustee available or which can be made available 
under the provisions of this Agreement or of any 
evidence of indebtedness or loan agreement shall 
not be sufficient with which to enable the Trustee 
to retain all or any part of such reserve, the 
Trustee shall only have the right to retain towards 
its reserve any moneys which are available or can 
be made available under the terms of this Agree- 
ment and in lieu of retaining the balance of the 
reserve as above provided for, shall have the right 
to require the Company to advance to it the balance 
of such sum of money as to it may seem advisable 
for the payment of its expenses in connection with 
the settlement of its account or otherwise, and the 
Company agrees to advance to the Trustee such 
sum of money, and any balance of such reserve 
remaining after the payment of such expenses shall 
be repaid to the Company. The removal or resig- 
nation of the Trustee shall not become effective 
until such payment has been made to the Trustee 
by the Company. The Trustee, upon the removal or 
resignation becoming effective shall forthwith file 
with the Company a statement of its accounts and 
proceedings from the date of the last day of the 
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period covered by its last preceding account to 
the effective date of its resignation or removal. 


Eleventh: A. Neither the Trustee nor the Com- 
pany nor any member of the Administrative Com- 
mittee at any time acting for or on behalf of the 
Company shall be liable hereunder to participants 
in the Plan in any respect except for its or his 
own gross negligence or willful misconduct, and 
neither the Trustee nor the Company nor any such 
person shall be hable for any neglect, omission or 
wrongdoing of any agents employed by them pro- 
vided reasonable care shall have been exercised in 
their selection. 


B. The Trustee shall not be liable for the proper 
application to participants in the Plan of any part 
of the Fund if deliveries of shares of J. C. Penney 
Company stock and payments from the Fund are 
made in accordance with the written direction of 
the Company as herein provided, nor shall the 
Trustee nor the Company nor any member of the 
Administrative Committee acting for or on behalf 
of the Company be responsible for the adequacy of 
the Fund to meet and discharge any and all pay- 
ments and habilities under the Plan. 


C. The Trustee shall be fully protected in acting 
upon any instrument, certificate or paper believed 
by it to be genuine and to be signed or presented by 
the proper person or persons and the Trustee shall 
be under no duty to make any investigation or in- 
quiry as to any statement contained in any such 
writing, but may accept the same as conclusive 
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evidence of the truth and accuracy of the state- 
ments therein contained. 

Twelfth: All persons dealing with the Trustee 
are released from inquiring into the decisions or 
authority of the Trustee and from seeing to the 
application of any shares of stock, securities, 
moneys or other property paid or delivered to the 
Trustee. 

Thirteenth: In any application to the courts, 
only the J. C. Penney Company, (not the Adminis- 
trative Committee), the Trustee and the Bank, 
while any loan from the Bank to the Trustee re- 
mains unpaid, shall be necessary parties and no 
participant shall be entitled to any notice or proc- 
ess. Any final judgment entered in such an action 
or proceeding shall be conclusive upon all persons 
claiming under the Plan or Trust. 

Fourteenth: No benefit deliverable, transferable 
or payable to a participant under the provisions of 
the Plan, shall be subject in any manner to antici- 
pation, assignment, pledge or charge by any par- 
ticipant in the Plan, and any attempt so to anti- 
cipate, assign, pledge, or charge the same shall be 
void; nor shall any such benefit be in any manner 
hable for or subject to the debts, contracts, liabili- 
ties, or torts of any participant, nor shall any in- 
terest of any participant, under the Plan be subject 
to garnishment, attachment, execution or levy of 
any kind, except to such extent as may be required 
by law. 

Fifteenth: A. The Trust shall continue until 
terminated or until the Fund hereunder shall have 
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been paid out or delivered or distributed in ac- 
cordance with the provisions hereof. The Company 
(subject to the provisions of subparagraph F Ar- 
ticle Fourth), reserves the right at any time or 
times by action of the Board of Directors to 
alter, modify or amend in whole or in part, any 
or all of the provisions hereof or (subject to the 
provisions of subparagraph G of Article Fourth) 
in its discretion at any time, as provided in the 
Plan, to terminate this trust in whole or in part, 
provided, however, that under such alteration, 
modification, amendment or termination, no part of 
the Fund in the possession of the Trustee, except- 
ing so much of the moneys for which the Company 
may be reimbursed for expenses of operation of the 
Plan, shall ever revert to the Company or be di- 
verted to or used for any purposes other than for 
the exclusive benefit of participants covered by the 
Plan, but subject always to the rights of creditors 
of the Trustee, and provided further, that no such 
alteration, modification or amendment of the pro- 
visions hereof shall impose additional duties on the 
Trustee without its consent. 

B. In the event of the termination of this Trust 
the Fund shall be paid out, delivered and distribu- 
ted by the Trustee in accordance with directions 
received by it from the Company but subject al- 
ways to the rights of ereditors of the Trustee; 
provided further, however, that the Trustee is 
authorized, subject always, however, to the rights of 
the Bank, first, to reserve such sum of money or 
property as to it may seem advisable for the pay- 
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ment of its expenses in connection with the settle- 
ment of its account or otherwise, and any balance 
of such reserve remaining after the payment of 
such expenses shall be paid out, distributed and 
delivered by the Trustee in accordance with direc- 
tions received by it from the Company. 

Sixteenth: All moneys, stock, securities and 
other property comprising the Fund in the hands 
of the T’rustee shall be subject to any indebtedness 
owing by the Trustee to the Bank, and said Bank 
shall have a first and paramount lien upon, and 
right to be paid out of, the Fund as from time to 
time constituted, and so long as any part of said 
indebtedness remains unpaid, no part of the Fund 
shall be paid or distributed to any one other than 
said Bank, except that, from time to time so long 
as there is no default in the payment of any in- 
debtedness of the Trustee to said Bank, (1) a sum 
or sums not exceeding $150,000.00 in the aggregate, 
received by the Trustee from dividends or from 
contributions of the Company and _ participants, 
and a sum or sums not exceeding $500,000.00 in 
the aggregate, received by the Trustee as an addi- 
tional loan or additional loans from said Bank may 
be distributed or used to pay expenses in connec- 
tion with the administration of this trust or in 
connection with any loan or loans from the Bank 
and (2) an aggregate of not to exceed 10,000 shares 
of the J. C. Penney Company Common stock, when 
and if released from the pledge thereof to the Bank, 
may be distributed to retiring participants. 

Seventeenth: The Company represents and de- 
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elares that the Bank has notice of the terms and 
provisions of this Agreement of Trust and that the 
original loan by said Bank is made in part in re- 
lianee upon such terms and provisions. The Com- 
pany agrees that the fact that said Bank has notice 
of the terms of the Plan shall not in any way affect 
any of said Bank’s rights under this Agreement 
of ‘'rust, or the notes or loan agreements in con- 
nection with the original or future loans by the 
Bank to the Trustee, whether or not any of the 
latter three instruments shall be inconsistent with 
the Plan. 


Eighteenth: The Trustee hereby agrees to hold 
in trust and administer the Fund hereunder sub- 
ject to all of the terms and conditions hereof. 


Nineteenth: This instrument shall be construed 
and enforced according to the laws of the State of 
New York, and all the provisions thereof shall be 
administered according to the laws of said State. 


Twentieth: J.C. Penney Company executes this 
Agreement of Trust, and joins therein, to evidence 
its consent to the terms and provisions thereof and 
its agreement to perform the matters and things 
therein provided to be performed by it. 


Twenty-First: This agreement shall be and be- 
come effective when and if, within six months after 
the date of execution hereof, the 200,000 shares of 
J. C. Penney Company common stock herein re- 
ferred to shall have been approved for listing on 
the New York Stock Exchange and the registration 
thereof under the Securities Exchange Act of 1934 
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shall have become effective; and otherwise shall be 
void and of no effect. 

In Witness Whereof, this instrument has been 
executed at New York, N. Y., on the 8th day of 
July, 1940, effective as of the first day of January, 
1940, by J. C. Penney Company, and its corporate 
seal affixed and attached by its officers thereunto 
duly authorized and by The Chase National Bank of 
the City of New York, as Trustee, and its corporate 
seal affixed and attested by its officers thereunto 
duly authorized. 


(Corporate Seal) 


J. C. PENNEY COMPANY 
By A. W. HUGHES, 
Vice-President 


Attest: 
A. J. RASKOPF 
Secretary 


(Corporate Seal) 
THE CHASE NATIONAL 
BANK OF THE CITY 
OF NEW YORK 
By W.L. HILDEBURN, 
Vice-President 
Attest: 
E. B. GARDNER 
Asst. Trust Officer 
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State of New York 
County of New York—ss. 


On this 8th day of July, 1940, before me per- 
sonally came A. W. Hughes, to me known, who 
being by me duly sworn, did depose and say: That 
he resides in New Rochelle, N. Y.; that he is the 
Vice-President of J. C. Penney Company, the cor- 
poration described in and which executed the fore- 
going instrument; that he knows the seal of said 
corporation; that the seal affixed to said instru- 
ment is such corporate seal; that it was so affixed 
to said instrument by order of the Board of Di- 
rectors of said corporation and that he signed his 
name thereto by like order. 

Notary Public, Nassau County No. 501, Certifi- 
cate filed in New York County Number 535, New 
York County Register’s Number G 334, Commis- 
sion expires March 30, 1941. 


[Seal] C. W. GEISLER 


State of New York 
County of New York—ss. 


On this 8th day of July, 1940, before me per- 
sonally came W. L. Hildeburn, to me known, who 
being by me duly sworn, did depose and say: That 
he resides in Summit, N.J.; that he is a Vice- 
President of The Chase National Bank of the City 
of New York, the corporation described in and 
which executed the foregoing instrument; that he 
knows the seal of said corporation; that the seal 
affixed to said instrument in such corporate seal; 
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that it was so affixed by order of the Board of Di- 
rectors of said corporation and that he signed his 
name thereto by like order. 
Notary Public, Nassau County No. 1044, Certifi- 
eate filed in New York County No. 159, Register’s 
No. 1-N-90, Commission expires March 30, 1940. 


[Seal] WALTER S. NELSON 
[Endorsed]: Filed July 11, 1951. 


[ Title of District Court and Cause. ] 


ANSWER OF DEFENDANT THE CHASE NA- 
TIONAL BANK OF THE CITY OF NEW 
YORK 

First Defense 
The complaint fails to state a claim against this 
answering defendant upon which relief can be 
granted. 
Second Defense 


Jip 

Denies that it has any knowledge or information 
sufficient to form a belief as to each and every alle- 
gation contained in paragraphs 1, 3, 4, 5, 7, 8, 9 
and 10. 

jail. 

Denies that it has any knowledge or information 
sufficient to form a belief as to each and every alle- 
gation contained in paragraph 2, except it admits 
that it is a national banking association organized 
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under the laws of the United States of America, 
having its principal office and place of business in 
the City and State of New York, and that the com- 
plaint purports to allege a matter in controversy in 
excess of $3,000, exclusive of interest and costs, and 
admits, on information and belief, that defendant 
J. C. Penney Company is a corporation incorpo- 
rated under the laws of the State of Delaware. 


Til. 

Denies that it has any knowledge or information 
sufficient to form a belief as to each and every alle- 
gation contained in paragraph 6, except it admits 
that on or about July 8, 1940, it entered into an 
agreement of trust with defendant J. C. Penney 
Company, copy of which (with minor typographical 
corrections) is attached to the complaint as Exhibit 
A (herein called the “Trust Agreement’), and ad- 
mits, on information and belief, that on or about 
March 21, 1940, the stockholders approved and 
adopted the Profit-Sharing Retirement Plan, (here- 
in called the “Plan’’), copy of which is attached to 
the complaint as Exhibit X. 


Ve 
Denies each and every allegation contained in 
paragraph 11, except it admits that on or about 
August 1, 1940, as Trustee under the Trust Agree- 
ment, it bought from defendant J. C. Penney Com- 
pany 200,000 shares of J. C. Penney Company 
stock with the entire proceeds of a loan for 
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$5,700,000 from Continental Illinois National Bank 
and Trust Company of Chicago, and that on or 
about August 8, 1945, in accordance with the terms 
of settlement of an action instituted by a stock- 
holder of defendant J. C. Penney Company and 
judicially compromised, defendant The Chase Na- 
tional Bank of the City of New York, as Trustee, 
paid out of the fund of the Plan an additional 
$300,000 towards the purchase price of the 200,000 
shares. 
V. 

Denies each and every allegation contained in 
paragraph 12, except it admits that on or about 
January 16, 1946, by reason of a stock split it re- 
ceived two additional shares of J. C. Penney stock 
for each share held under the Trust Agreement, and 
that upon receipt of said additional shares it held 
078,011 shares of said stock. 


Vale, 

Denies each and every allegation contained in 
paragraphs 13 and 17, except it refers to the Plan 
and the Trust Agreement for the terms and pro- 
visions thereof. 

VII. 

Denies each and every allegation contained in 

paragraphs 14, 15, 16, 18, 19 and 21. 


VIII. 
Denies each and every allegation contained in 
paragraph 20, except it admits that it, in conform- 
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ity with the Trust Agreement, upon receiving writ- 
ten directions from defendant J. C. Penney Com- 
pany, from time to time made deliveries to defendant 
J. C. Penney Company of shares of stock trans- 
ferred into individual names, and admits that it 
holds at the present date pursuant to the Trust 
Agreement approximately 519,901 shares of stock 
of J. C. Penney Company of a present approximate 
market value of $34,508,428.88 as of the close of 
business August 9, 1951. 


Third Defense 


il 


All present participants in the Plan are indispen- 
sable parties. 
ain 


Plaintiffs have failed to join indispensable parties. 


Wherefore, defendant The Chase National Bank 
of the City of New York demands judgment dis- 
missing the complaint with costs. 


/s/ KOBRNER, YOUNG, McCOLLOCH 
& DEZENDORF, 


/s/ CLARENCE J. YOUNG, 
/s/ ANDREW KOERNER, 


Attorneys for defendant The Chase National Bank 
of the City of New York. 


Acknowledgment of Service attached. 


[Endorsed]: Filed Aug. 30, 1951. 
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ANSWER OF DEFENDANT J. C. PENNEY 
COMPANY 


First Defense 
The complaint fails to state a claim upon which 
relief can be granted. 


Second Defense 

Present members of the management staff of the 
defendant J. C. Penney Company who are partici- 
pants in the Profit-Sharing Retirement Plan re- 
ferred to in the complaint numbering approximately 
1,800 would be adversely affected by the relief 
sought in the complaint and are indispensable par- 
ties to this action and have not been joined as 
parties. 

Third Defense 

1. Denies each and every allegation contained in 
paragraph 1 of the complaint, except admits that 
plaintiffs bring this action on behalf of themselves, 
and alleges that the former management staff em- 
ployees of J. C. Penney Company who were partici- 
pants in the Profit-Sharing Retirement Plan re- 
ferred to in the complaint and who did not attain 
retirement status thereunder number approximately 
700. 

2. Admits the allegations contained in paragraphs 
2, 3, 4 and 5 of the complaint. 

3. Denies each and every allegation contained in 
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paragraph 6 of the complaint except alleges that 
on March 21, 1940 at the annual meeting of the 
stockholders of J. C. Penney Company duly called 
and held, the stockholders approved and adopted 
the J. C. Penney Company Profit-Sharing Retire- 
ment Plan (for Management Staff) (hereinafter 
sometimes referred to as the Retirement Plan or 
the Plan) which had been approved by the Board 
of Directors on December 6, 1939, and further al- 
leges that on or about July 8, 1940 J. C. Penney 
Company entered into an agreement of trust with 
the defendant The Chase National Bank of the 
City of New York, and that the Plan and Trust 
Agreement, in the form annexed to plaintiff’s com- 
plaint as Exhibit X and A, were distributed to the 
eligible members of the management staff of J. C. 
Penney Company including the plaintiffs on or 
about July 25, 1940, and that the Retirement Plan 
became operative, in accordance with its terms, as 
of January 1, 1940, and further alleges that each 
eligible member of the management staff of J. C. 
Penney Company upon becoming a participant in 
said Plan, including the plaintiff Wells and the 
plaintiff Albertsen, signed a “Participant’s Accept- 
ance Form”, true copies of said forms signed by 
plaintiff Wells and by plaintiff Albertsen being 
annexed hereto as Exhibit A and Exhibit B, respee- 
tively, and further alleges that the Plan was duly 
amended from time to time by the Board of Direc- 
tors of the Company, and that a true copy of the 
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Plan as so amended and as in effect when this 
action was commenced, is annexcd hereto as Iix- 
hibit C. 

4, Denies each and every allegation contained in 
paragraph 7 of the complaint, except alleges that 
approximately 1,725 management staff associates 
were participants in the Plan at the end of 1940, 
and further alleges that the Retirement Plan was 
one of the defendant J. C. Penney Company’s in- 
centive plans for its employees. 

5. Admits the allegations contained in paragraphs 
8 and 9 of the complaint, except alleges that plain- 
tiff Albertsen also made a contribution for the year 
1950 in the sum of $2,356.22, and further alleges 
that all contributions made by the plaintiff Wells 
and by the plaintiff Albertsen represented a per- 
centage of their profit sharing compensation con- 
sisting of a portion of the profits of the respective 
stores managed by them (known as Manager’s Con- 
tract Compensation) and were made in accordance 
with the terms of the Retirement Plan. 

6. Denies each and every allegation contained in 
paragraph 10 of the complaint, except alleges that 
former participants in the Retirement Plan made 
contributions in accordance with the terms of the 
Plan which were paid over to the defendant, The 
Chase National Bank of the City of New York, 
as trustee under said Plan, and that such contribu- 
tions in the case of each participant who was a 
store manager represented a percentage of his profit 
sharing compensation consisting of a portion of the 
profits of the store managed by him (known as 
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Manager’s Contract Compensation) and that such 
contributions in the case of each participant who 
was a central or branch office employee represented 
a percentage of such participant’s profit sharing 
compensation based on the Company’s profits as a 
whole under the Company’s General Office Compen- 
sation Plan. 


7. Denies each and every allegation contained in 
paragraph 11 of the complaint, except alleges that 
on or about August 1, 1940, the Company sold to 
the defendant, The Chase National Bank of the 
City of New York, as Trustee under the Agree- 
ment of Trust, a copy of which is annexed to plain- 
tiff’s complaint as Exhibit A, 200,000 shares of its 
authorized and unissued stock for $5,700,000, being 
$30 per share (the approximate January 1, 1940, 
per share book value of the Company’s outstanding 
stock) less adjustment for two dividends of 75¢ per 
share each, paid between January 1, 1940 and Au- 
gust 1, 1940 on the Company’s outstanding stock; 
that the quoted price of J. C. Penney Company 
common stock on August 1, 1940, traded on the 
New York Stock Exchange, was $80 per share; 
that the Company received the $5,700,000 from the 
Trustee for the 200,000 shares of stock from the 
proceeds of a loan in that amount made by the 
Trustee from Continental Tllinois National Bank 
& Trust Company of Chicago; that on or about 
August 8, 1945, in accordance with the terms of the 
settlement of an action instituted by a stockholder 
of the Company and judicially compromised, the 
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Company received from the Trustee of the Fund 
under the Plan an additional $300,000 toward the 
purchase price of the 200,000 shares, representing 
the aforesaid adjustment for dividends in the pur- 
chase price, and the payment of such $300,000 
from the Fund by the Trustee was charged against 
the dividend account of the Fund of the Plan. 


8. Denies each and every allegation contained in 
paragraph 12 of the complaint except alleges that 
in 1946 J. C. Penney Company stock was split 3 for 
1 and on January 16, 1946 there were issued to each 
stockholder, including the Trustee of the Plan, two 
additional shares for each share held with the result 
that beginning with the Plan’s operations for 1946, 
as provided in Article 6 of the Plan, each refer- 
ence in the Plan and Trust Agreement to a number 
of shares of stock is to be read as though stated in 
the increased number of shares resulting from the 
split-up, and that The Chase National Bank of the 
City of New York as Trustee of the Plan held, 
immediately following the issuance on January 16, 
1946, 578,511 shares of stock of J. C. Penney 
Company. 

9. Denies each and every allegation contained in 
paragraph 13 of the complaint except alleges that, 
pursuant to the terms of the Retirement Plan, the 
Company has made and makes annual contributions 
of two types to the Fund under the Plan, one con- 
tribution, based on the profits of the Company, 
being credited to the accounts of the participants, 
and the other, which is an amount equal to 2% of 


84 H. L. Wells and H. J. Albertsen, vs. 


the salaries of employees receiving compensation as 
defined in the Plan, being applied toward the: cost 
of the shares of J. C. Penney Company stock pur- 
chased by the Trustee of the Plan, and that the 
plaintiffs and each of the other participants in the 
Plan upon leaving the employ of the Company re- 
ceived all the benefits due them under the terms of 
the Plan. 


10. Denies each and every allegation contained 
in paragraphs 14, 15, 16, 17, 18 and 19 of the 
complaint. 


11. Denies each and every allegation contained in 
paragraph 20 of the complaint except alleges that 
the defendant The Chase National Bank of the 
City of New York has from time to time during the 
period from July 1, 1945 to date at the direction 
of the Administrative Committee of the Plan made 
deliveries of stock from the shares of J. C. Penney 
Company stock held by it as trustee under the Plan 
to participants entitled thereto under the terms of 
the Plan by reason of having served in the employ 
of the Company to retirement age of 60, and further 
alleges that the defendant The Chase National Bank 
of the City of New York as trustee under the Plan 
has in its possession 519,901 shares of J. C. Penney 
Company stock, and further alleges that on the 12th 
day of July, 1951, the date on which the complaint 
in this action was served, the quoted closing price 
of J. C. Penney Company stock on the New York 
Stock Exchange was $68.25 per share. 
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12. Denies each and every allegation contained in 
paragraph 21 of the complaint. 


Fourth Defense 


The United States Treasury Department on or 
about November 12, 1940 issued a ruling that the 
Plan met the requirements of Section 165 of the 
Internal Revenue Code and therefore qualified as 
an employees’ trust entitled to exemption from Fed- 
eral income tax, a true copy of which ruling is 
annexed hereto as Exhibit D. Subsequent to the 
amendment of said Section 165 by the Revenue Act 
of 1942 the Treasury Department on or about 
December 21, 1944 issued a ruling that the Plan 
met the requirements of Section 165(a) of the In- 
ternal Revenue Code as amended and therefore 
qualified as an employees’ trust entitled to exemp- 
tion from Federal income tax, a true copy of which 
ruling is annexed hereto as Exhibit E. The Treasury 
Department has also determined that amendments 
to the Plan submitted to it from time to time did 
not affect the Plan’s continued qualification as an 
employees’ trust entitled to exemption from Federal 
Income tax under Section 165(a) of the Internal 
Revenue Code, as amended. 


Fifth Defense 


The claims of plaintiffs Wells and Albertsen and 
all others whom they purport to represent are 
barred by estoppel. 
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ing retirement status, whose contributions and earn- 
ings were used in the acquisition of the J.C. Penney 
Company stock purported to be held in trust by 
the Trustee. ' 

Plaintiffs contend ‘‘that the trust purported to 
be established with respect to the shares of J. C. 
Penney Company stock is illegal and void in that 
the same constituted, with respect to such stock, a 
lottery. Plaintiffs pray that all such shares of stock 
which are held by the Trustee at the time of the 
entry of a decree in this action be declared to be 
held under a resulting trust in favor of plaintiffs 
and those for whom plaintiffs have instituted this 
action whose contributions and earnings were used 
in the acquisition of and payment for such shares 
of stock; and also plaintiffs contend that such de- 
eree should provide that a resulting trust exists in 
favor of participants now in the Plan whose funds 
were used in the acquisition and payment for said 
shares of stock the respective interests of all such 
persons, being the plaintiffs and those for whom 
they prosecute this action and such other present 
participants, to be in the proportion that the contri- 
butions and earnings of each such person bear to the 
total contributions and earnings of all such persons 
which were used in the acquisition and payment for 
said shares of stock.”’ 


Defendants deny that plaintiffs are entitled to 
any relief and assert the validity of the Plan and 
Trust. 


For the purposes of brevity and convenience, the 
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following are generally referred to in this Pre-Trial 
Order in the following manner: 

A. Defendant J. C. Penney Company is referred 
to as ‘‘Penney Company.”’ 

B. Defendant The Chase National Bank of the 
City of New York is referred to as “Chase Bank.” 

C. Continental Illinois National Bank and Trust 
Company of Chicago is referred to as “Continental 
Bank.”’ 

D. (1) J. C. Penney Company Profit-Sharing 
Retirement Plan (for Management Staff) as dis- 
tributed to participants in 1940 is set forth on 
pages 21 to 36, both inclusive, of Ex. 125, and as 
amended from time to time is referred to as the 
‘*Profit-Sharing Retirement Plan” or ‘‘Plan.” The 
Trust Agreement forming part of the Plan, as 
adopted in 1940, is set forth on pages 37 to 50, both 
inclusive, of Ex. 125, and as amended from time to 
time is referred to as the ‘‘Trust Agreement.” 

(2) The term “compensation’’ as used in said 
Plan is defined on page 21 of Ex. 125, as follows: 

“The term ‘compensation’ as used herein means 
the amount received by an employee of J. C. Penney 
Company under contract as a portion of the profits 
of the store managed by him, or the amount received 
by a central or branch office employee as his or her 
share of the General Office Compensation Fund, as 
the case may be, and excludes regular salary. If so 
determined by the Administrative Committee, it 
may also inelude other compensation than that spec- 
ified above, apart from regular salary, based on 
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profits received by employees of J. C. Penney Com: 
pany.” 

(3) The term “participant’’ as used in said Plar 
and in this Pre-trial Order means the eligible em. 
ployees specified in Article 3 of said Plan on page 
24 of Ex. 125, as follows: 

‘“‘the following classes of employees of the Com- 
pany and of any wholly owned subsidiary shall be 
eligible to participate in the Plan: 


store managers and central and branch office em- 
ployees who have a contract entitiling them to re- 
ceive compensation as hereinbefore defined, which 
includes store managers, buyers, employees holding 
positions of responsibility in the central and branch 
offices of the company, and executives, including 
those who are directors, but excluding those who 
serve as directors only. It shall also include em- 
ployees holding positions of responsibility in any 
wholly owned subsidiary determined by the Admin- 
istrative Committee to be eligible. It shall also in- 
clude any other classes of employees entitled to 
receive compensation who may be determined by 
the Administrative Committee at any time to be 
eliaihic=@<"" 

EK. J. C. Penney Company Profit-Sharing Re- 
tirement Plan (for Management Staff) Administra- 
tive Committee is referred to as “Administrative 
Committee.” 

F. Stockholders of J. C. Penney Company are 
referred to as ‘‘Stockholders.’’ 


J.C. Penney Company, et al. 91 


G. Directors of J. C. Penney Company are re- 
ferred to as ‘‘Directors.”’ 


H. The term ‘‘associate’’ as used by the Penney 
Company has the same meaning as the term “em- 
ployee.”’ 


Stipulation Re Statement of Agreed Facts 

The matters set forth in this Statement of 
Agreed Facts are agreed by all parties to be true 
and shall be considered as evidence for all pur- 
poses; and wherever in this Statement of Agreed 
Facts reference is made to an exhibit, such exhibit 
in its entirety is to be considered a part of the 
Statement of Agreed Facts and shall be considered 
as evidence for all purposes; provided, however, 
that any of such facts and any of such exhibits 
shall be subject to any objection upon the ground 
of irrelevance or immateriality which any party 
may set forth in this Pre-trial Order, or assert at 
the trial and that this Statement of Agreed Facts 
shall not constitute a bar to any party’s urging any 
legal contention made by such party in this Pre- 
trial Order, and provided further that where an 
exhibit heretofore mentioned is to be considered as 
evidence for all purposes, such circumstance shall 
not bar the right of any party to urge in this Pre- 
trial Order or assert at the trial that only a portion 
or portions of such exhibit or exhibits are relevant 
or material. 
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1. 

Plaintiff Harvey L. Wells is, and at the time of 
instituting this action was, a citizen of the United 
States and a citizen and resident of the State of 
Oregon. 

Dr 

Plaintiff Harry J. Albertsen is, and at the time 
of instituting this action was, a citizen of the 
United States and a citizen and resident of the 
State of California. 

3. 

Defendant Penney Company is, and at all times 
since 1924 has been, a corporation organized and 
existing under the laws of the State of Delaware. 


4, 

Defendant Chase Bank is, and at all times herein 
referred to has been, a national banking association 
organized and existing under the laws of the United 
States of America, having its principal office and 
place of business in the City and State of New 
York. 

5. 

The matter in controversy exceeds, exclusive of 

interest and costs, the sum of $3,000. 


6. 
Continental Bank is, and at all times herein re- 
ferred to has been, a national banking association 


J.C. Penney Company, ct al. 93 


organized and existing under the Jaws of the United 
States of America, having its principal office and 
place of business in the City of Chicago, State of 
Illinois. 
fie 

The business of the Penney Company consists and 
has consisted of the distribution at retail of wear- 
ing apparel for men, women and children, and of 
dry goods and home furnishings at low and medium 
prices through a chain of stores situated through- 
out the United States. At the end of 1948, the last 
year plaintiff Wells was employed by the Penney 
Company, it had 1,601 stores located in small, me- 
dium and large size communities in the 48 states, 
each store being managed by one associate. At the 
end of 1950, the last full calendar year plaintifé 
Albertsen was employed by the Penney Company, 
it had 1,612 stores. At the end of 1953 the Penney 
Company had a total of 1,634 stores located in the 
48 states, of which 42 stores were located in the 
State of Oregon. 

8 


The Penney Company is the outgrowth of one 
small store opened in 1902 in Kemmerer, Wyoming, 
by James C. Penney, who is presently Chairman 
of the Board of Directors. The business was con- 
ducted through a group of affiliated partnerships 
until January 16, 1913, when a Utah corporation 
named J. C. Penney Company was formed which 
took over the business of and became the successor 
to this group of affiliated partnerships. The defend- 
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ant Penney Company was incorporated under the 
laws of the State of Delaware on December 24, 1924, 
and on January 1, 1925, it took over the business 
of and became the successor to the Utah corpora- 
tion. Since 1914 the executive offices of the Penney 
Company and its predecessor company have been 
in and are now in New York City. 


9. 

J. C. Penney Company, the Utah corporation or- 
ganized in 1913, succeeded to the assets and assumed 
the obligations of the previous partnerships. The 
stock which was issued by that corporation was 
termed ‘‘classified stock,” a separate class of stock 
having been issued for each store. Hach former 
partner received in place of his partnership inter- 
est in a store an equivalent portion of the Utah 
corporation’s classified stock relating to that store 
which entitled him to profits resulting from the 
store’s operations, payable in dividends, as declared 
by the corporation. In 1919 preferred stock of the 
Utah corporation was issued to the public and listed 
on the New York Stock Exchange. 


When J. C. Penney Company, the Delaware cor- 
poration, was incorporated, classified stock interests 
of the Utah corporation were reissued in the form 
of classified stock of the Delaware corporation. 
Managers continued to hold this classified stock. 
Provision was made in the Delaware corporation’s 
charter for the conversion of the classified stock 
interests of persons other than Store Managers into 
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the Delaware corporation unclassified common stock 
and Class A preferred stock (in 1927 termed com- 
mon stock and preferred stock, respectively), the 
conversion to take place as the stores for which 
the classified stock was issued qualified on the basis 
of earnings, or in any event by not later than De- 
cember 31, 1931. The Class A preferred stock was 
retired by 1935. First preferred stock of the Dela- 
ware corporation, retired by 1927, was also issued 
in place of the preferred stock of the Utah cor- 
poration. 

At a stockholders’ meeting held on February 21, 
1927, a resolution providing for amendments to the 
Certificate of Incorporation was adopted by the 
unanimous vote of all common stockholders, present 
in person or by proxy (Ex. 161). 

The amendments to the Certificate of Incorpora- 
tion provided in substance for the conversion of 
the classified common stock held by managers. All 
such stock owned by a manager, except the stock 
of the store which he managed, was converted into 
common stock and preferred stock. For the classi- 
fied common stock owned by a manager in the store 
managed by him a manager received preferred 
stock equal in value to the value of capital and 
surplus applicable to his classified shares, and a 
contract, known as a “Manager’s Conversion Con- 
tract,” entitling him to the same proportion of 
his store’s earnings to which he was entitled under 
his classified common stock, and the right to pur- 
chase at book value, on ceasing to manage his store, 
common stock which, on the basis of its previous 
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year’s earnings, would earn for him two-thirds of 
the preceding three-year average earning power un- 
der his contract. 

In 1929 the Company’s Certificate of Incorpora- 
tion was amended to provide for the calling in of 
all outstanding Manager’s Conversion Contracts and 
for each manager, on surrendering his contract, to 
purchase at its book value a number of shares of 
common stock of the Company as though he had 
given up the management of his store on December 
31, 1928. All conversion contracts were so surren- 
dered. 

Commencing with 1929, the Company has issued 
to each manager a contract entitling him to a speci- 
fied percentage of the yearly profits his store 
produces. 

At the stockholders’ meeting of February 21, 
1927, provision was made for the setting up of a 
general office compensation plan under which, since 
1927, executives, buyers and others holding respon- 
sible positions in the central and branch offices of 
the Company have received profit-sharing remuner- 
ation based on the profits of the Company as a 
whole. 

In accordance with the action taken at the above 
mentioned stockholders’ meeting, managers and 
central and branch office associates who qualified 
were permitted to invest in common stock of the 
Company when offered for sale by the Company 
for expansion purposes. Such sales were made in 
the years 1927, 1928, 1929, 1930 and 1937. In 192e 
the Company sold to eligible associates shares of 
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its common stock which it had acquired on the mar- 
ket in previous years and had held in its treasury. 

Sales of stock of the Company were also made 
in 1925 and 1926 to eligible associates of the 
Company. 

These sales made in the years 1925, 1926, 1927, 
1928, 1929, 1930, 1935 and 1987 were in the actual 
number of shares set out below in the second col- 
umn opposite the year and which shares for years 
prior to 1930 would represent in 1940 the number 
of shares of the present stock set out below in the 
third column opposite the year: 


Actual Shares Shares Adjusted 
Year Sold to 1940 Stock 
1925 2,120 63,600 
1926 1,190 395,700 
1927 18,538 99,614: 
1928 20,110 60,330 
1929 18,607 3o;021 
1930 49,207 49,207 
1935 40,000 40,000 
1937 75,000 75,000 
10. 


In 1927 the common stock of the Penney Com- 
pany was split ten for one by issuing to the holder 
of record of each share of common stock ten shares 
in return for each share held. 

In 1929 the Company issued warrants giving each 
holder of record of its common stock the right to 
purchase for each share held two additional shares 
at $7 per share. 

In 1945 the common stock of the Company was 
split three for one and accordingly on January 16, 
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1946 there were issued to each stockholder of rec- 
ord two additional shares for each share held. As 
a result, the Trustee of the Plan thereupon held 
578,511 shares of stock of the Company and begin- 
ning with the Plan’s operations for 1946, as pro- 
vided in Article 6 of the Plan, each reference in 
the Plan and Trust Agreement to a number of 
shares of stock is to be read as though stated in 
the increased number of shares resulting from the 
split-up. The number of shares held by the Trustee 
on December 31, 1953 was 483,754. 


ar, 
The connections with Penney Company and its 
predecessors of the persons who since 1939 have 
served as officers or directors are as follows: 


J. C. Penney: 

Founded business in 1902 

Elected Director, President and General Manager 
upon incorporation of company in Utah in 1913 and 
Chairman of the Board in 1917 

Elected Director and Chairman of Board when 
Delaware corporation succeeded Utah corporation 
January 1, 1925 

Honorary Chairman of Board 1946-1951 

Chairman of Board 1951- 


Earl C. Sams: 
Started with company in 1907 
Director of Utah corporation 1913-1925 
First Vice President 1913-1917 
President 1917-1924. 
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Elected Director and President when Delaware 
corporation succeeded Utah corporation January 1, 
1925 

Member Operating Committee from January 1, 
1943, to April 20, 1946 

President until 1946 when elected Chairman of 
Board, served in that capacity until death on July 
23, 1950 


John I. H. Herbert: 

Started with company in 1911 

Director and Treasurer of Utah corporation 
19138-1924 

Secretary 1913-1917 

Elected Director and Treasurer when Delaware 
corporation succeeded Utah corporation January 
1, 1925 

Third Vice President 1926-1945 

Retired under Retirement Plan as Third Vice 
President and Treasurer July 1, 1945 

Continues to serve as Director 

Member Operating Committee from January 1, 
1943, to July 1, 1945 

Member Administrative Committee from incep- 
tion of Plan to July 1, 1945 


George H. Bushnell: 
Started with company in 1911 
Director of Utah corporation 1916-1924 
Assistant Secretary and Assistant Treasurer 
1917-1920 
First Vice President and Comptroller 1920-1924 
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Elected Director, First Vice President and Comp- 
troller when Delaware corporation succeeded Utah 
corporation January 1, 1925 

Resigned Comptrollership in 1926, First Vice 
Presidency in 1930 and as Director July 1, 1947 


Wilk Hyer: 

Started with company in 1910 

Director of Utah corporation 1918-1924 

Vice President 1918-1920 

Elected Director when Delaware corporation suc- 
ceeded Utah corporation January 1, 1925 

Resigned as Head of Shoe Department in July 
1929 

Continues to serve as Director 


Lew V. Day: 

Started with company in 1912 

Elected Director in 1926 

Appointed Head of Personnel Department in 
1927 

Elected First Vice President in 1930 

Resigned as Head of Personnel and First Vice 
President June 30, 1937, and as Director Novein- 
ber 27, 1945 


Glyndon H. Crocker: 

Started with company in 1920 as Director and 
General Manager of a wholly owned subsidiary, 
Crescent Corset Company, Ine. 

Elected President of Crescent Corset Company, 
Inc., on June 3, 1930 

Elected Director of parent company in 1926 
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Served in these capacities until his death on Au- 
gust 2, 1945 


Walter A. Reynolds: 

Started with company in 1923 

Appointed Sales Manager in 1929 

Elected Director and Second Vice President in 
1930, Executive Vice President in 1946 

Retired under Retirement Plan as Sales Manager 
and Executive Vice President on July 1, 1947, and 
resigned as Director on that date 

Member Operating Committee from January 1, 
1943, until July 1, 1947. 


Earl A. Ross: 

Started with company in 1916 

Appointed Real Estate Manager in 1928 

Elected Director in 1930 
~ Retired under Retirement Plan as Real Estate 
Manager July 1, 1945 

Continues to serve as Director 


Member Operating Committee from January 1, 
1943, to July 1, 1945 


Albert W. Hughes: 

Started with company in 1920 

Appointed Assistant to the President in 1929 

Elected Director in 1933 

EKlected Vice President and appointed Head of 
Personnel Department in 1937 

Gave up duties as Head of Personnel Depart- 
ment in 1940 
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Elected Executive Vice President in 1943, Presi- 
dent in 1946 

Reached retirement status under Retirement Plan 
on July 1, 1951 . 

Continues to serve as President and Director 

Member Operating Committee from January 1, 
1943, to present time 

Member Administrative Committee from incep- 
tion of Plan to April 20, 1953 


Frederick W. Binzen: 

Started with company in 1926 

Appointed Merchandise Manager in 1929 

Elected Director in 1935 

Elected Third Vice President in 1945, Second 
Vice President in 1946 and Executive Vice Presi- 
dent in 1947 

Retired under Retirement Plan as Executive 
Vice President and Merchandise Manager on July 
1, 1950 

Continues to serve as Director 

Member Operating Committee from January 1, 
1943, to July 1, 1950 

Member Administrative Committee from incep- 
tion of Plan to July 1, 1950 


Frederick A. Bantz: 

Started with company in 1922 

Elected Director November 27, 1945 

Elected Vice President and appointed Merchan- 
dise Manager on July 1, 1950 

Presently serving in above capacities 
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Member Operating Committee since July 1, 1950 
Member Administrative Committee since July 
1, 1950 


John F. Brown: 

Started with company in 1921 

Elected Director November 27, 1945 

Appointed Real Estate Manager July 1, 1945 

Elected Third Vice President July 1, 1947, and 
Vice President July 1, 1950 

Presently serving as Director, Vice President and 
Real Estate Manager 

Member Operating Committee since July 1, 1945 


George E. Mack: 

Started with company in 1921 

Elected Treasurer July 1, 1945, and Third Vice 
President in 1946 

Elected Director and Second Vice President July 
1, 1947, and Executive Vice President July 1, 1950. 

Presently serving as Director, Executive Vice 
President and Treasurer 

Member Operating Committee since July 1, 1945 

Member Administrative Committee since July 1, 
1945 


Herbert H. Schwamb: 

Started with company in 1923 

Appointed Head of Personnel Department in 
1940 

Elected Director July 1, 1947, and Vice President 
July 1, 1950 
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Member Operating Committee since January 1, 
1943, to present time 

Member Administrative Committee from bin 
tion of Plan to present time 

Presently serving in above capacities 


Homer FF. Torrey: 
Started with company in 1919 
Appointed Sales Manager July 1, 1947 
Elected Vice President July 1, 1950 
Elected Director December 5, 1950 
Member Operating Committee since July 1, 1947 
Presently serving in above capacities. 


August J. Raskopf: 

Started with company in 1919 

Elected Secretary January 1, 1932 and serves in 
that capacity 

Never a Director 


Richard W. Trown: 

Started with company in 1914 

Elected Comptroller in 1929 

Resigned as Comptroller November 30, 1945 

Member Operating Committee from January 1, 
1943, to November 30, 1945 

Member Administrative Committee from incep- 
tion of Plan until November 30, 1945 

Never a Director 

Died December 15, 1951 


Robert C. Weiderman: 
Started with company in 1916 


J.C. Penney Company, et al. 1U5 


Elected Comptroller November 30, 1945, and 
serves in that capacity 

Member Operating Committee from December 
1945 

Member Administrative Committee since Decem- 
ber 3, 1945 

Never a Director 

12. 

On March 10, 1930, the stockholders adopted, with 
reference to the Operating Committee of the Pen- 
ney Company, Article XIX of the By-Laws as set 
forth on the first page of Ex. 156, which continued 
in effect until September 2, 1942. On September 2, 
1942, the Directors amended said Article XIX of 
the By-Laws so as to read as set forth on the sec- 
ond page of Ex. 156, and as so amended said Ar- 
ticle XIX continued in effect after said date. 


13. 

During each of the following years the following 
persons were members of and served as members 
of the Operating Committee, and, if a change oc- 
eurred during such year, such member was suc- 
ceeded on the date stated by the person set out in 
the note below such year: 


Members of Operating Committee 
Year 1943: EH. C. Sams, J. I. H. Herbert, W. A. 
Reynolds, E. A. Ross, A. W. Hughes, F. W. Binzen, 
R. W. Trown and H. H. Schwamb. 
Year 1944: Same as 1948. 
Year 1945: Same as 1943. Note: On July 1, 1945, 
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J. I’. Brown succeeded E. A. Ross and George E. 
Mack succeeded J. I. H. Herbert; and in December, 
1945 R. C. Weiderman succeeded R. W. Trown. 

Year 1946: E. C. Sams (until April 20), A. W. 
Hughes, W. A. Reynolds, F. W. Binzen, George E. 
Mack, H. H. Schwamb, J. F. Brown and R. C 
Weiderman. 

Year 1947: A. W. Hughes, W. A. Reynolds, F-. 
W. Binzen, George E. Mack, H. H. Schwamb, J. 
F. Brown and R. C. Weiderman. Note: As of July 
1, 1947, W. A. Reynolds retired and was succeeded 
by Hi Porrey. 

Year 1947: A. W. Hughes, F’. W. Binzen, George 
E. Mack, H. H. Schwamb, J. F. Brown, RY @ 
Weiderman and H. F. Torrey. 

Year 1949: Same as 1948. 

Year 1950: Same as 1948. Note: F. W. Binzen re- 
tired as of July 1, 1950, and was succeeded by F’. A. 
Bantz. 

Year 1951: A. W. Hughes, George EK. Mack, H. 
H. Schwamb, J. F. Brown, R. C. Weiderman, H. 
E. Torrey and F. A. Bantz. 


14. 

At their meeting held on December 5 and 6, 1939, 
the Directors elected the following persons to serve 
as members of the Administrative Committee: J. I. 
H. Herbert, F. W. Binzen, R. W. Trown, A. Wa 
Hughes and H. H. Schwamb. 


Said persons continued to serve until July 1, 
1945, when George E. Mack was appointed by the 
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Directors to succeed J. I. H. Herbert who retired 
under the Plan on that date. 

Said persons served as such until December 3, 
1945, when the Directors appointed R. C. Weider- 
man to succeed R. W. Trown who had resigned as 
Comptroller. 

Said persons continued to serve until July 1, 1950, 
when FE. A. Bantz was appointed to succeed F. W. 
Binzen who retired under the Plan on that date. 

Said persons continued to serve thereafter except 
that on April 20, 1953, W. M. Batten was appointed 
to succeed A. W. Hughes who resigned on that date. 


15y, 

The stockholders of defendant Penney Company 
at the annual stockholders meetings held on the 
dates shown below elected the persons whose names 
appear opposite the date of such meeting as direc- 
tors, and such persons served as directors until the 
next annual stockholders meeting, unless otherwise 
stated in a note below the date of such meeting; 
and, if a vacancy is stated in such note to have 
occurred, such vacancy did occur, and the person 
stated in such note to have been elected to fill the 
vacaney was so elected, and the vacancy was filled 
by the election of the successor as therein stated, 
and such successor served as a director until the 
next annual meeting of the stockholders. 

Date of Annual Stockholders Meeting: March 21, 
1939. Directors Elected: J. C. Penney, E. C. Sams, 
J. I. H. Herbert, George H. Bushnell, Wilk Hyer, 
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G. H. Crocker, Lew V. Day, W. A. Reynolds, A. W. 
Hughes, Earl A. Ross and F. W. Binzen. 


March 21, 1940: Same persons as elected in 1939. 
April 20, 1941: Same persons as elected in 1939. 
April 20, 1942: Same persons as elected in 1939. 
April 20, 1943: Same persons as elected in 1939. 
April 20, 1944: Same persons as elected in 1939. 
April 20, 1945: Same persons as elected in 1939. 


Note: On November 27, 1945, F. A. Bantzand J. 
I’. Brown were elected directors for the unexpired 
terms of G. H. Crocker who died on August 2, 
1945, and Lew V. Day who resigned on November 
27, 1945. 

April 20, 1946: J. C. Penney, E. C. Sams, J. I. H. 
Herbert, George H. Bushnell, Wilk Hyer, W. A. 
Reynolds, Earl A. Ross, A. W. Hughes, F. W. Bin- 
zen, I’. A. Bantz and J. F. Brown. 


April 21, 1947: Same persons as elected in 1946. 
Note: George E. Mack and H. H. Schwamb were 
elected directors on June 17, 1947, for the unex- 
pired terms of George H. Bushnell and W. A. 
Reynolds who resigned as directors as of July 1, 
1947, 

April 20, 1948: J. C. Penney, E. C. Sams, J. I. H. 
Herbert, Wilk Hyer, Earl A. Ross, A. W. Hughes, 
F. W. Binzen, F. A. Bantz, J. F. Brown, George 
Ei. Mack and H. H. Schwamb. 


April 20, 1949: Same persons as elected in 1948. 


April 20, 1950: Same persons as elected in 1948. 
Note: H. F. Torrey was elected a director on De- 
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cember 5, 1950, to fill the unexpired term of E. C. 
Sams who died on July 23, 1950. 

womleae, 195: J.C. Penney, J. I. WH. Herbert, 
Wilk Hyer, Earl A. Ross, A. W. Hughes, I’. W. 
Binzen, F. A. Bantz, J. F. Brown, George E. Mack, 
H. H. Schwamb and H. fF. Torrey. 


16. 

Plaintiff Harvey L. Wells was with the Penney 
Company from 1919 to 1923, when he left its em- 
ployment. He rejoined the Company in 1929 as a 
section head in Portland store No. 217, until he was 
appointed manager of Portland Store No. 499 in 
1933. In 1935 he was transferred from Store No. 
499 to become manager of the Streator, Illinois, 
store, where he remained until 1944. In 1944 he 
became manager of the Corvallis, Oregon, store. 


Plaintiff Harry J. Albertsen entered the employ 
of Penney Company in 1925 as a salesman in the 
Taft, California, store, where he remained until the 
fall of 1926, when he became a salesman in the new 
Hanford, California, store. He remained in tnat 
capacity until October, 1930, when he was made 
manager of the Van Nuys, California, store No. 525. 
On July 1, 1934, he became manager of East Los 
Angeles store No. 925, continuing in that capacity 
until he was discharged effective December 31, 1950. 


1G 
On or about November 24, 1939, R. W. Trown, 
then Comptroller of Penney Company, submitted 
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to the directors a communication and attachments 
(Ex. 123) with reference to the establishment of a 
profit-sharing retirement plan. Said communication 
and attachments were considered by the directors 
at their meeting held on December 5 and 6, 1939. 


18. 

At a meeting held on December 5 and 6, 1939, 
the Board of Directors of the Penney Company 
adopted the Profit-Sharing Retirement Plan sub- 
ject to approval of the stockholders of the Com- 
pany and to its completion in final form (Ex. 2). 


19) 

Under date of December 26, 1939 Penney Com- 
pany caused to be mailed to managers and central 
and branch office executives, including plaintiffs, a 
letter of EK. C. Sams, then President of the Com- 
pany, (Ex. 128) as follows: 


‘“President’s Office 

News York, Niaie 

December 26, 1939. 
“To the Managers and Central Office Executives: 


‘As you all know, it has been the unwritten pol- 
icy of our company occasionally, when circum- 
stances seemed to warrant it, to issue shares of its 
common stock to eligible executives and store man- 
agers. The number of shares, the price, and the 
time of issuance, depended in a general way on the 
development of the company. The purpose of that 
policy was to create incentive through ownership 
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participation in the profits of the company and, 
also, to assist participants in building for them- 
selves and their families a security against ad- 
vaneed age and often its incidental dependency. It 
is questioned by the company’s Board whether that 
policy in recent years has met the purposes in- 
tended. 

‘The Board feels strongly however, that the ad- 
visability of attaining the purposes mentioned. still 
exists. It recognizes that ownership participation 
has played a part in the development of our com- 
pany. It also believes that distinct benefit will be 
gained to associates and to the company by assist- 
ing associates in building a security against old age 
dependence. This is being widely recognized in all 
competitive fields because of the growing need for 
making room on management staffs for younger as- 
sociates who may contribute quicker recognition and 
faster development of new and modern merchandis- 
ing techniques. 

‘‘Accordingly, a profit-sharing and retirement 
plan has been devised after much thought and 
study, which it is believed in large measure will in 
time meet the situation. This plan has been con- 
sidered and approved by the Board of Directors. 
The adoption of the plan, however, is strictly sub- 
ject to the stockholders’ approval, which cannot be 
obtained before the next annual meeting, March 21, 
1940. 


“Tf the plan is adopted, it will become operative 
as at January 1, 1940. The plan provides, among 
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other things, for withholding a 20% portion of 
compensation due to all managers and central and 
branch office executives in any year. This will be- 
come part of the manager’s and executive’s sav- 
ings under the plan. The company will also make 
certain contributions to the fund set up under the 
terms of the plan. While the plan does not require 
withholding of compensation until earnings for 
1940 are due, which would ordinarily be paid early 
in 1941, it will permit deposits up to one-third of 
1939, compensation payable early in 1940. In those 
eases where one-third of compensation is less than 
$500.00, deposit privilege will be extended permit- 
ting deposit from compensation to $500.00. In other 
words, managers may voluntarily deposit from their 
1939 compensation, but there will be no compulsion 
as to any deposit until the 1940 compensation is 
paid, early in 1941. 


“The plan, if adopted, will not cover any asso- 
ciates other than store managers with contracts and 
general office associates included in the General Of- 
fice Compensation Fund. Therefore, men approved 
as ‘ready-to-manage’, and participants in ‘large’ 
store pools, will not be included under this plan. 

“This makes it necessary to revise all managers’ 
contracts as of December 31, 1939. You will be ad- 
vised about your 1940 contract just as soon as pos- 
sible after the stockholders’ decision is known. This 
brief information about the new plan, coming to 
you now, will permit you to arrange your personal 
affairs, taking into consideration the possible adop- 


J.C. Penney Company, et al. 113 


tion of the plan and subsequent reduction in your 
immediate cash income from compensation. Iur- 
thermore, we feel sure that when you finally have 
an opportunity to go over the details of the plan 
you will recognize that its lberality will make it 
highly profitable for you to voluntarily deposit a 
portion of your compensation for 1939. 


‘‘Full information regarding the details of the 
plan will be made available to you when all Jegal 
points as to its adoption can be worked out. 


“T am indeed happy to be able to advise you of 
this step. For years we have been seeking a better 
and more constructive way by which the managers 
and executives of today and tomorrow might share 
in the development of this company. Now, after a 
year of intensive study, a plan has been developed 
that appears not only sound from the viewpoint of 
the stockholder but exceedingly attractive to every 
man in the management group. I am so enthusiastie 
about the new plan that it seems to me 1939 will take 
its place as one of the greatest years in our com- 
pany’s history. In my judgment, through the adop- 
tion of the ‘Thrift’ plan for associates outside the 
management group, and through the development of 
this plan for managers and executives, we have 
added new strength to the Penney Company and 
paved the way for even greater progress in the years 
ahead. 


a 


Sincerely, 
E. C. Sams” 
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20. 

On or about February 24, 1940, there was mailed 
to managers and central and branch office associates 
a letter of E. C. Sams, then President of the Com- 
pany, (Ex. 244) enclosing the associate’s check for 
his 19389 compensation, advising that if the profit- 
sharing retirement plan was approved by stockhold- 
ers, eligible participants would be privileged to de- 
posit up to one-third of their 1939 compensation, and 
asking the associate to return a check for such por- 
tion of the amount of the enclosed check as he 
wished to deposit. Plaintiffs received counterparts 
of this letter. 

21. 

On or about February 29, 1940, there was mailed 
to each stockholder of the Penney Company, includ- 
ing the plaintiffs, a document (Ex. 55) consisting of 
a letter of E. C. Sams, then President of the Penney 
Company, a notice of the annual meeting to be held 
on March 21, 1940 and a proxy statement containing 
a summary of the Retirement Plan. The purpose of 
the meeting was to elect directors and to consider 
and vote upon the approval and adoption of the Re- 
tirement Plan. 

22. 


Plaintiff Wells executed and returned to the Com- 
pany the proxy (Ex. 245) sent to him with Ex. 55 
conferring authority upon his proxies to vote for ap- 
proval and adoption of the proposed Retirement 
Plan. Plaintiff Albertsen did not return his proxy. 
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23. 

The annual meeting of the stockholders was held 
on March 21, 1940. At said meeting there was pre- 
sented a copy of said Plan in its then form (Ex. 
1-A). At the meeting the stockholders adopted reso- 
lutions approving and adopting the Plan effective as 
of January 1, 1940 (Ex. 1). Plaintiff Wells’ shares 
were voted for such approval and adoption. The 
Plan has been continuously in effect since the date 
of its adoption. 

24. 

In the proxy statement for the annual meeting of 
the stockholders on March 21, 1940 (Ex. 55), it was 
stated that upon their approval and adoption of the 
proposed Plan it was the intention of the Board of 
Directors to adopt for the salaried employees of the 
Company the retirement policy set forth in the 
proxy statement and such retirement policy was 
adopted by the Board of Directors by resolution on 
April 23, 1940 (p. 13822 of Ex. 3), and was included 
as Article 8 of the Plan (pp. 27-28 of Ex. 125). 


De 

In the form in which the Plan was adopted by the 
stockholders (Ex. 1-A) a participant was required 
to contribute 20% of his compensation for each year 
beginning with the year 1940 and was permitted to 
contribute up to 3314%. On May 28, 1940 the Board 
of Directors of the Penney Company adopted a reso- 
lution amending the Plan so that each’ participant 
was required to contribute 3314% of his compensa- 
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tion for each year beginning with the year 1940 
Cex. 4); 
26. 

On July 8, 1940 the Board of Directors’ of the 
Penney Company adopted a resolution approving 
the Plan with changes made since its meeting of 
December 5 and 6, 1939, and approving and author- 
izing the execution of the agreement of trust to be 
entered into with the Chase Bank as Trustee of the 
Plan (Ex. 7). On the same date the Trust Agree- 
ment was entered into by the Penney Company and 
the Chase Bank as Trustee (pp. 37-50 of Ex. 125), 
and the Chase Bank has at all times since July 1940 
acted as Trustee under the Plan. The Plan and 
Trust Agreement, as so approved and entered into, 
are set forth on pp. 21-50 of Ex. 125. At all times 
herein concerned, the trust property which is the 
subject of this action and the place of administration 
of the trust and of the Plan have been and are now 
located in the city, county and state of New York. 


2p 

A. On August 1, 1940, in accordance with the pro- 
visions of the Plan and Trust Agreement, the Pen- 
ney Company sold to the Chase Bank, as Trustee of 
the Retirement Plan, 200,000 shares of its author- 
ized and unissued stock and delivered certificates for 
the 200,000 shares to the Chase Bank. The Chase 
Bank, as Trustee, paid the Penney Company on the 
same day the purchase price of $5,700,000, which 
was at the rate of $28.50 per share, being $30 per 
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share (the approximate January 1, 1940, per share 
book value of the Company’s outstanding stock) 
less adjustment for two dividends of 75¢ each paid 
between January 1, 1940 and August 1, 1940. The 
purchase price of $5,700,000 was paid with the pro- 
eeeds of a loan in the sum of $5,700,000 made by the 
Continental Tlinois National Bank & Trust Com- 
pany of Chicago to the Chase Bank as Trustee of the 
Retirement Plan to enable the Chase Bank to pur- 
chase the stock. The loan was made pursuant to an 
agreement executed by the Continental Bank, the 
Chase Bank as Trustee, and the Penney Company 
(Ex. 210), and a note evidencing the loan was exe- 
cuted by the Chase Bank as Trustee (Hix. 211), (Ar- 
ticle 5 of the Plan, p. 24 of Ex. 125; Article Fourth 
of the Trust Agreement, pp. 39-41 of Ex. 125). On 
or about August 8, 1945, in accordance with the 
terms of the settlement of an action instituted by a 
stockholder of the Company and judicially compro- 
mised, the Company received from the Trustee of 
the Fund under the Plan $300,000 as an addition to 
the purchase price of $5,700,000 paid for the 200,000 
shares, representing the aforesaid adjustment for 
dividends in the purchase price, and the payment of 
such $300,000 from the Fund by the Trustee was 
eharged against the dividend account of the Fund of 
the Plan (pp. 1559-63 of Ex. 23). 


B. The following shows the closing prices of J. C. 
Penney Company stock upon the New York Stock 
Exchange upon the dates stated (the stock being 
split 3 for 1 on January 16, 1946): 


118 H. L. Wells and H. J. Albertsen, vs. 


Date Price 
Jan.la 12/30/39 9414, 
holiday 1/2/40 941% 
8/1/40 80 
3/1/41 7634, 
Marchla 2/28/42 6834 
holiday 3/2/42 684 
3/1/43 841 
3/1/44 9634 
3/1/45 111 
3/1/46 53Ye 
3/1/47 43% 
3/1/48 37% 
3/1/49 44°Vg 
3/1/50 6014 
3/ Lon 70 
a7 l/a2 683% 
Marchla 2/27/53 6872 
Sunday 3/2/53 68 


C. The following shows the “high” and “low” 
prices at which J. C. Penney Company common 
stock was quoted on the New York Stock Exchange 
for each month during the period August 1, 1940 
through December 31, 1953: 


Record of monthly ‘High’ and ‘Low’ Sales Prices® of 


Je Ge (fg fice bergectord York Stock 419 
Jan. Feb, Mer. Apr. May Sune July fug. Sept. Oct. Rov. Dec. 
84 g2 92 91 90 
78 8 89 87 83 
87 82 81 81 8h 81 8h 88 89 88 8h 81 
8 5 Tl 7B 78 79 80 83 86 81 76 73 
81 Tl os) 67 66 oT 70 72 15 75 75 82 
6 67 61 57 57 65 67 & T2 T2 73 TS 
62 85 87 91 90 98 100 99 100 99 oT 9 
80 82 83 87 87 89 96 95 98 93 90 90 
oT oT 100 100 100 103 105 107 107 110 13 113 
oh * oT ST 99 100 100 104 102 106 106 108 
L10 12 1 ls 123 122 120 122 130 138 152 152 
{oe Co? Uo Sm Co, © 0 SED © ly AMEE © y AUD bt; ED > GE C_ 1372 s«1AT 
59 
Ut) 
58 58 57 58 58 57 53 51 51 4g 48 k7 
52 53 51 53 5h kg 49 50 46 bh ko hd 
48 48 hs hh ko uh 48 7 45 kS hs kh 
bh k3 ko ho 39 39 bh bh 43 43 43 i) 
43 hd hl bh 49 50 48 b6 48 k7 47 48 
ho 39 36 4O 43 k7 45 hh, ks ks 43 ah 
k5 5 48 h7 4B 48 50 51 5D 5h 5% oT 
43 43 hh k5 46 &5 48 kg 50 52 52 Sk 
58 61 61 60 60 60 60 60 66 67 71 69 
55 58 57 54 56 55 55 56 58 64 66 6h 
5 71 TO & TO 69 & 68 73 73 TA T2 
68 68 67 65 65 67 66 66 67 70 66 68 
T2 T2 & 68 68 TO 71 & 68 67 70 73 
67 68 67 66 66 67 68 67 66 64 65 66 
70 TO 69 69 Th 73 T2 Te 71 7 78 82 
rs] 67 66 67 & 68 68 6&9 68 Tl 73 74 
aged to next full figure for fractional price of one-half or more; fractional 


ps under one-half disregarded. 


ariod Jamary 1 to January 16; on January 16, 1946 - stock split 3 for 1; 


quent quotations reflect such split. 


ioe mI eI 


« Preetrial order Statement cf Agreed Pacts 


J.C. Penney Company, et al. 121 


28. 

The aforesaid loan was repaid as set out below by 
payments of interest and principal made by Chase 
Bank as Trustee from funds in its hands received as 
contributions of participants, as contributions by 
J. C. Penney Company under the provisions of the 
Plan, and received as dividends upon the shares of 
stock: 


Date Paid as Paid as Balance Principal 
Paid Interest Principal After Payment 
1940 
Aug. | Principal of Note $5,700,000.00 
Aug. 1 $1,500,000.00 4,200,000.00 
Sept. 26 150,000.00 4,050,000.00 
Sept.30 50,000.00 4,000,000.00 
Oct. 17 $12,975.00 
Dec. 27 550,000.00 3,450,000.00 
1941 
Jan. 15 14,587.50 
Feb. 21 550,000.00 2,900,000.00 
Mar. 5 1,850,000.00 1,050,000.00 
Mar. 7 475,000.00 575,000.00 
Mar. 31 75,000.00 500,000.00 
Apr. 15 Mol7 71 
June 30 150,000.00 350,000.00 
Jul. 15 1,781.25 
Sept. 30 150,000.00 200,000.00 
Oct. 15 1,218.75 
Dec. 27 200,000.00 — 
Dec. 29 600.00 

73 


On July 25, 1940, R. W. Trown, then Comptroller 
of the Penney Company, mailed to each manager, 
including plaintiffs, and to eligible central and 
branch office executives, a letter in the form of Ex. 
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126, and enclosed therewith a printed booklet in the 
form of Ex. 125 and also enclosed a Participant’s 
Acceptance Form. 

30. 

Plaintiff Harvey L. Wells and plaintiff Harry J. 
Albertsen, as store managers, each received one of 
the letters of R. W. Trown (Ex. 126), together with 
the printed booklet (Ex. 125) and the Participant’s 
Acceptance Form. Each of the plaintiffs signed and 
returned to Penney Company the receipt appended 
to the foot of Ex. 126, and his executed Acceptance 
Form (Exs. 206, 207). 

31. 

On December 16, 1940, R. W. Trown certified the 
list of participants under the Plan (Ex. 124). As of 
December 16, 1940 there were 1,716 eligible partici- 
pants, all of whom had executed their Participant’s 
Acceptance Forms (Ex. 124). All eligible members 
of the management staff of Penney Company who 
thereafter became participants in the Plan also 
signed such “Participant’s Acceptance Form.” 


32. 

Plaintiff Harvey L. Wells’ participation in the 
Plan continued from its inception until his resigna- 
tion on August 31, 1948. Plaintiff Harry J. Albert- 
sen’s participation in the Plan’continued from its 
inception until his discharge on December 31, 1950. 


33. | 
Pursuant to the provisions of the Retirement Plan 
the following action was taken for the years 1940 
through 1953 inclusive: 
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A. From their compensation earned in 1939 and 
paid in 1940, 11380 participants made voluntary con- 
tributions (being up to 3314 per cent of the 1939 
compensation of each) in the total amount of $1,666,- 
827.89, of which amount $1,575,000 was paid to the 
Trustee on August 1, 1940, and the remainder of 
$91,827.89 was paid to the Trustee on September 26, 
1940. 


B. Each participant out of compensation earned 
in the years 1940 and 1941 contributed to the Fund 
under the Plan 3314% of such annual compensation 
(Article 4 of Ex. 125) which were paid over to the 
Trustee in the amounts and on the dates set forth in 
the table set forth on page 26-b. Pursuant to the 
action taken by the Board of Directors in amending 
this Article because of increased Federal Personal 
Income Taxes, the percentage of each participant’s 
contribution for subsequent years was reduced to 
20% of his annual compensation. (pp. 1449-50 of Ex. 
18; pp. 1497-98 of Ex. 20; pp. 1549-50 of Ex. 22). 


C. After the close of the calendar year 1940 and 
of each calendar year thereafter, the Penney Com- 
pany contributed annually to the Fund under the 
Plan: 


1. An amount equal to 2% of the prior year’s ag- 
gregate regular salary paid to all employees receiv- 
ing compensation as defined in the Plan for all or 
any part of the respective year, pursuant to Article 
6(a) of the Plan. 


2. For each of the years 1940 through 1949, an 
amount equal to 6% of its consolidated net profits 


124)« «6H. L. Wells and H. J. Albertsen, vs. 


for the calendar year in excess of 15% of its com- 
mon stock book value as at the beginning of such 
calendar year, pursuant to Article 6(b) of the Plan. 
However, pursuant to the action of the Board of 
Directors taken because of the increased Federal 
taxes applicable to corporate profits for the years 
1940 through 1945, in computing the contribution 
for these years called for by Article 6(b) there was 
charged against the consolidated net profits of the 
Company a lower amount for Federal taxes than 
the amount actually payable. (Ex. 9; pp. 1394-95 
of Ex. 14; Ex. 16; pp. 1451-53 of Ex. 18; pp. 1501-03 
of Ex. 20; pp. 1549-51 of Ex. 22). For the years 
1946 through 1949, pursuant to an amendment 
adopted by the Board of Directors restoring sub- 
division (b) of Article 6 to its original form effec- 
tive January 1, 1946 (pp. 1654-55 of Ex. 31) the 
Company’s 6% contribution was computed and made 
as originally provided in Article 6(b). 

3. For each of the years 1950 through 1953, pur- 
suant to an amendment to the Plan approved by the 
stockholders at a special Stockholders’ Meeting held 
on December 27, 1950 (Ex. 325), an amount equal 
to 2% of the profits of the Company and its wholly 
owned subsidiaries for such calendar year available 
to its common stock as shown by the books of the 
Company before deduction of provision for Federal 
taxes based on the profits of the Company and its 
subsidiaries, and the amounts required to be con- 
tributed by the Company for such year under the 
terms of its Thrift and Profit-Sharing Retirement 
Fund Plan and under the terms of this Plan. 
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34. 

A. The annual contributions of each participant 
were credited to his separate account upon records 
maintained by the Administrative Committee of the 
Plan. 

B. The Company’s annual contributions meas- 
ured by profits under Article 6(b) of the Plan 
were placed in an excess profits account for credit 
to accounts of participants upon their retirement 
or other separation from the Company. 

C. The 200,000 shares of Penney Company com- 
mon stock were separated in the Fund’s accounts 
into two blocks, one of 50,000 shares and one of 
150,000 shares. 

D. The Company’s contributions measured by sal- 
ary under Article 6(a) of the Plan were credited 
to the $1,500,000 cost of the 50,000 share block until 
that cost was entirely covered in September, 1941 
by this contribution for 1940 amounting to $102,- 
206.97 and dividend credits of $1,397,793.03. There- 
after such contributions were credited to the Re- 
serve for Retirement account for the purpose of 
covering the $4,500,000 cost of the 150,000 share 
block. 

E. After payment therefrom of interest on the 
money borrowed to purchase the stock and inci- 
dental Plan expenses not borne by the Company, 
dividends received by the Trustee on the 200,000 
shares of stock (including the dividend eredit of 
$300,000 representing the equivalent of dividends 
of $1.50 per share paid by the Company on its out- 
standing common stock in 1940 prior to the date 
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the Trustee purchased the stock, being the adjust- 
ment provided for in Article 5 of the Plan) were 
applied to cover the cost of the 50,000 share block 
of stock, which was covered in September, 1941. 
Dividends received by the Trustee thereafter were 
credited to the Dividend Account. On August 8, 1945 
the Trustee paid the Company $300,000, the amount 
of the adjustment referred to above, as an addition 
to the purchase price of the stock which payment 
was charged against the Dividend account. Partici- 
pants’ accounts were credited with their proportion- 
ate share of the net balance in the Dividend Account 
upon their retirement or other separation from the 
Plan. 
30. 

On July 1 of each year commencing with the year 
1945 each participant who had attained or in that 
year attained the age of 60, as defined in the Plan, 
received a paid-up non-assignable annuity purchased 
with the credits shown on Exhibits 67 to 73, 313 and 
315, together with the shares of stock shown upon 
such exhibits. 

36. 

A. The tabulation relating to retirements in 1945 
(Ex. 67), was presented at the meeting of the Ad- 
ministrative Committee held July 20, 1945, and is 
the statement referred to as presented by R. W. 
Trown in the minutes of said meeting (Ex. 90). 

B. The tabulation relating to retirements in 1946 
(Ix. 68), was presented at the meeting of the Ad- 
ministrative Committee held July 23, 1946, and is 
the statement referred to as presented by R. C. 
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Weiderman in the minutes of said meeting (Ex. 96). 

C. The tabulation relating to retirements in 1947 
(Ex. 69), was presented at the meeting of the Ad- 
ministrative Committee held July 30, 1947, and is 
the statement referred to as presented by R. C. 
Weiderman in the minutes of said meeting (Ex. 99). 

D. The tabulation relating to retirements in 1948 
(Ex. 70), was presented at the meeting of the Ad- 
ministrative Committee held July 30, 1948, and is 
the statement referred to as presented by R. C. 
Weiderman in the minutes of said meeting (Ex. 
104). 

EK. The tabulation relating to retirements in 1949 
(Ex. 71), was presented at the meeting of the Ad- 
ministrative Committee held July 15, 1949, and is 
the statement referred to as presented by Mr. Camp- 
bell in the minutes of said meeting (Hx. 111). 

i. The tabulation relating to retirements in 1950 
(Ex. 72), was presented at the meeting of the Ad- 
ministrative Committee held July 28, 1950, and is 
the statement referred to as presented by R. C. 
Weiderman in the minutes of said meeting (Ex. 
115). 

G. The tabulation relating to retirements in 1951 
(Ex. 73), was presented at the meeting of the Ad- 
ministrative Committee held July 18, 1951, and is 
the statement referred to as presented by R. C. 
Weiderman in the minutes of said meeting (Ex. 
122). 

H. The tabulation relating to retirements in 1952 
(Ex. 313), was presented at the meeting of the 
Administrative Committee held July 11, 1952, and 
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is the statement referred to as presented by R. C. 
Weiderman in the minutes of said meeting (Ex. 
314). 

I. The tabulation relating to retirements in 1953 
(Ex. 315), was presented at the meeting of the 
Administrative Committee held July 14, 1953, and 
is the statement referred to as presented by R. C. 
Weiderman in the minutes of said meeting (Ix. 
316). 

ot. 

Each participant whose participation ceased prior 
to July 1, 1945, or thereafter but prior to such par- 
ticipant’s reaching age 60, as defined in the Plan, or 
in ease of death, his beneficiary, received the total 
amount shown upon Exhibit 292. 


38. 

The total contributions of all participants for each 
year with the date the same were paid into the 
Fund, the withdrawals of contributions by partici- 
pants prior to July 1 of each year, the total con- 
tributions of all participants in the Fund on July 
1 of each year, the withdrawals of contributions by 
participants retired on July 1 of each year, the 
withdrawals of contributions by participants from 
July 1 to December 31 of each year, and the total 
contributions of all participants in the Fund on De- 
cember 31 of each year, were as shown below: 
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4O-a. 
The cash in the hands of the Trustee on the datea show 
the following was the amount shown opposite the date in the first 


umn and after receipt of funds shown: 


——e 


Rue c e i p tis ie? 


Proceeds Divideads Participante' Com ‘a Contributions Payment 
Beak Loan On_ Stock Contributioas Advance Maier CA Article 65 For Stock 


Diese bureeseanate Cash 

Paymeata on Loan Taveatmeat Balance Heid By 

Contineatal Bank Witbdrawale by U.S. Savings Trustee at Clos 
Principal Iaterwat Pariticipante Bosds of Business 


De = CO OO 2 _ 


4 . 
61 
49,950.00 339,615.61 
1,139,615.61 


‘tually made up of May 7 withdravale totalling $10,592.67, leee redepoait on that date of check drawn March 12 to L. &. Ramona for $488.97, plus May & total withdrawals of $7, 706.2h. 


ge 2B-c - Pre-trial Order Statement of Agreed Facts 


41. 
The figures refiecting the operation of the Plan for the 
riod January 1, 1940, through December 31, 1953: 8a recorded on 
he booke of account of the Fund maintsined by the Aéministrat ive 
ommittee of the Plan are set forth on Schedule 1 (pages 1-6) 
a as somone 1 


— 


Figures reflecting the operation of the Retirement Plan for the period January 1, 1gko through December 31, 1953 
Compsoy’s Contributionoe 
ee eee 


ipany - Cc. yi pany _C. Stock Applied 
Je bo eee Dividends on J. C Faprey oa ny Common Stoc ie ee ie 4 
Nock Nu.1 Block No.2 Intereet Coet of Stock Credited to of Stock Reserve for Under Participante’ Earnings 
(Sharee) (Shares) Amount & Expenee Block No. 1 Dividend A/C Amount Block No.l Retirement Article 6B _Contributions Net 
Table A - RECEIPTS OP FUND UNDER PLAN 
50,000 150,000 1,000,000.00(1) 25,406.25 974,593.75 = 102,206.97 102,206.97 = 371,991.56 4,041, 769.28(2) 2 
- - 1,000,,000.00 14,833.35 423,199.28 561,967.37 108,490.06 - 108,490.06 955,639.69 &,210,995.28 - 
- - 1,000, 000.00 - - 1,000,000.00 115,703.10 - 115,703.10 1,290,275.31  3,012,520.32 40,260.99 
3 B 21,000 ,000.00 2 d 1,000,000..00 125,376.99 2 125,376.99 986,996.36 2,605, 747.60 101 ,937. 52 
- ° 1,000,000.00 - - 1,000,000.00 128,635.08 - 128,635.08 1,049,891.44  2,906,285.56 150, 564.02 
: : 67%, 929.50(3) = 3 674 ,929.50(3) 134,618.60 a 134,618.60 1,056,981.14  2,477,499.42 176, T34. Te 
85,674(4) 300,000(4) —1,552,071.70 o 3 1,552,071.70 147, 776.61 - 187,776.61 1,287,254.49  2,981,859.33 201,650.05 
- - 1,420,791. 50 - - 1,420, 791.50 167, 573-76 - 167,573.76 1,156,563.53 2,896,387.51 239,425.40 
a - 1,400,467.00 - - 1, 400,467.00 162,728.99 - 182,728.99 1,809,556.33  4,062,407.13 80,909.16 
- - 1,652, 371.00 - - 1, 652,371.00 193,411.51 - 193,411.51 1,131,431.69  3,625,287.15 Ts Tob 32 
- - 1,685, 352.00 - - 1,885,352.00 195,452.00 - 195,452.00 1,194,348.86 4 ,462,762.98 6,669.26 
G C 1, 704,855.25 = = 1,704 ,855.25 208,135.17 = 208,135.17 1, 756,878.19 4 ,035,152.58 15,038.15 
- - 1, 767,711.00 - - 1,767, 711.00 215,830.26 - 215,830.26 1,957,011.45  &,425,087.06 11,950.11 
- - 1, 708, 509.00 - - 1, 708, 509.00 226,262.10 - 226,262.10 1,962,209.80 _ 4,426, 352.33 23,115.38 
35,674 450,000 18, 767,057.95 40,239.60 1,397, 793.43 17,329,025.32  2,252,203.20 102,206.97 2,149,996.23 17,986,969.84 50,170,113.52(5) 1,015,799.08 
Table B = WITHDRAWALS FROM FUND BY PARTICIPANTS ON SEPARATION, INCLUDING RETIREMENTS 
2 - 2 oS ° 2 = o 2 = 3,436.73 = 
4 3 32.27 = : 32.27 = 5 : 7,338.64 ais) ube. 5h 2 
: : i G06. 3 2 1 G06 : A : sonmie, — 2rriagece : 
- - ‘ - - : - - - 9) 61 6 - 
- - 70,253. lus - - 70,253.44 : : : 84,705.54 342, 382.44 - 
7,163(7) oe 315,373.26 - = 315,373.24 : - a 387,532.06 1,447,708.72 o 
2954 = 217,962.00 = = 217,962.00 2 2 = 265,675.28 901 , 516.73 S 
+73 2 332, 394.09 2 = 332,394.09 2 ° © 354,119.14 1,134, 349.35 2 
7,727 o 383,780.48 ES 2 383, TH0.48 = = 2 393,935.84 1,212,089.12 146, 501.99(8) 
9,439 - 364 , 684 U6 - - 364 684 46 - - : 392,541.16  1,131,830.23 42,583.57 
win 561° 621 20 : = Setaen‘e0 : : : Seeitaee Lisrpise.Ts 5208.90 
5,177 - a 20 - - -20 - - 2 »1b2. s9TT 459. 92956 
20,777 o 915, 757-83 = 2 915,757.83 S = - 862,373.07 2,516,203.50 68, 602.51 
15,370 - 758,046.55 - : 158,046.55 - : - 720,078.06 _2,050,634.01 50,029.10 
01 - § bho, 742.77 - - 4 bho, 742.77 : = = 4 531,710.15 14,208,322.15 397,490.85 


1h, 326,315.18 40,239.60 1,397,79308 12, 888,282.55 


1,397, 793-03 S 1,397, 793.03 102,206.97 102,206.97 
40,239.60 40,239.60 : : - - 
= T,538,032.63 00,239.60 1,397, 793-03 : 102,206.97 162,205.97 


12,888, 282.55 = - 12,688 ,282.55 2,149,996.23 ~ 


2,252, 203.20 102, 206.97 2,149, 996.23 13,455,259.69 35,961, 802.37 


618, 308.23 


2,109,996.23 13,455,259-69 35,961,802.37 618, 30223 


270,318.89 

558,002.33(6) 
95%, 986.05( 6) 
627,913.43(6) 
67%, 723.2216) 


11,865.52 
41,861. 76(6) 
98, 940. 20(6) 
216, 709.93(6) 
203, 581.00(6) 


572,958. 


2,712, 985.52 


2,712,985.52 
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FNNRENP ED 
ww 


3 


mds received fo 1940 on the 200,000 sharea af atock unmounted to $700,000. To thie amount haa been added $300,000, repreeenting the equivalent of dividends of 31.50 per ehare paid by J. C. Penney 
jany on ita common stack in 1940 prior to the acquisition of the 200,000 eharea of atock by the Trustee and, in accordance with the provieions of the Plan, regarded am dividende. 


lee $1,666,827.89 of permitted contributiona from 1939 compenantion of participante. 


Charge to dividend account of $300,000 payment by Truatee to J. C. Penney Company ae additional purchase price of the 200,000 sharee of etock, in eettlenent of 4 stockholder’s action judicially 


iromieed. 
ed in January 1946 sa n result of the Company'a threa-for-one aplit of ita stock. 


la $371,521.76 contributed by Company equivalert to emount which would have been contributed by particlpante had they continued in active employ of the Company for the periods during which they 


@d in the Armed Forces. 


lea rate credita (dividends) applicable to participanta whose Plan participation ceaaed in m prior year and who nllowed their deferred annuities to continue in force. 
‘dgure ie stated on the baeia of the Company'a atock before its three-for-one split; figurea for aubsequent years are atated on baaia of Company's atock after eplit. 


ee the share of the Rererve for Depreciation of Aeeeta distributed in cash to former Plan participanta, 
SCHEDULE 1 
{Page T) 


= Pre-trial Order Statement of Agreed Facts 


SCHEDULE 1 


Table B on preceding page segregated sa to withdrawals by participanta whose participation 
censed before reaching retirement statua and those who reached retiremeat atatus 


J.C. Penney Com- Rate Credits 
Sharea of J.C. pacy Dividande Company’n (Dividends) 
Penney Company credited to contributions Participants’ Fund from Inaur- 
Common Stock Dividend Alc under Article 6B Costributions Earninga aace Cos. 


Total 


Table C - Withdrawale by participanta ceasing participation before reaching retirerent statue 


= oa a 3,436.73 = > 
- 32.27 7,336.64 84 bbe. 54 - - 
- 15,246.72 28,254.38 184, 373.29 = = 
- kh 606.44 59,474.61 277,494.29 - 3 
3 70,253.44 84,705.54 342, 382.44 - - 
- 154,892.61 190,136.88 704,649.55 - - 
- 173,134.49 214,072.31 721,165.54 = = 
- 22h 487.65 246,426.66 T15, 315.95 - - 
- 271,158.80 284,687.67 868,047.62 100,469.50 - 
: 205,619.2h 230, 524.88 645,802.36 23, 762.47 6,246.71 
- 212, 336.32 219, 368.11 630,113.95 19,252.32 19,140.47 
- 212,926.07 207, 547.66 604 957.98 14,863.86 39,458.33 
- 391,437.28 377,285.84 1,086,049.59 27,822.04 135,256.03 
- 340,096.80 327, 704 4B 922, 331.39 20, 719.73 118, 426.09 
- 2,316, 228.13 2,477, 527.66 7,850, 563.22 206 , 889.92 318,527.63 


Table D - Withdrawala by participanta who reached retirsmest etatua 


7,163 160,480.63 197,395.18 743,059.16 - - 
495k 44,827.51 51,602.97 180,351.19 - - 
8,734 107,906.44 107,692.48 359,033.40 2 < 
7,727 112,581.68 109,248.17 344,041.50 46,032.49 - 
9,439 159,265.22 162,016.28 486,027.87 18,821.10 5,618.80 
12,579 248,287.73 234,171.64 T14 , 276.53 25,225.46 22,721.29 
15,177 348,895.13 314, 594.96 972,501.75 30,432.04 59,481.87 
20,777 52h , 320.55 485,087.23 1,430,153.91 40, 780.47 81,453.90 
| 15,370 417,949.75 392,373.58 1,128, 302.62 29,309.37 85,154.91 
i 101,920 2,12h 514.64 2,054, 182.49 6,357, TH7.93 190,600.93 254,430.77 
) 101,920 4 bho, 7h2.77 4 531,710.15 14,208, 311.15 397,490.85 572,958.40 


3,436. B 
91,813.45 
227 874.39 
381,575.34 
497,361.42 
1, 049,679.04 
1,108, 372. 34 
1,246,230.26 
1,524, 363.59 
1,111,955.66 
1,100,211.17 
1,079, 753.90 
2,017,850. 78 
1, 729,278.49 


13,169, 736.56 


1,100,934.97 
276, 781.67 
57% ,632. 32 
611,903.dh¢ 
831, 749.27 
1,244 682.65 
1,725,905. 75 
2, 561,796.06 
2,053,090.23 


10,981,476. 76 


— 


a 151,213.32 


‘amount shown ip this colwnn for 1948, 1949, 1950 and 1951 differs from that shown on the atatemente attached to the minutes of tbe 
nietrative Committee (Exs. 70, 71, T2 and 73) as having been used for the purchase of annuities for the participante who retired 


each of theee yenre because it includes: 


IB = $46,032.49 = the ahare of the Reserve for Depreciation of ‘aneta dietributed in cash to participanta who had reached retirecent 


atatus prior to the diatribution; 


9 - $5,618.80 - dividends paid by insurance cOnpanies an of but subsequeat to June 30, 1949 milocable to participants who retired o1 
July 1 that ysar and applied by the insurance companies to increase the annuities received by them on their retiresent; 


0 - $15,270.16 nnd 1951 - $31,798.51 - dividends paid by inaurance companies in 1950 and 1951 ae of but aubsequent to Jume 30 of 


the reapactive years allocnble to participants who retired on July 1 io those yeara and paid to them by the insurance com- 


panier in cash, pursuant to a 1950 amendment to the Group Aanuity Contracta. 


S$ 1 
Page 
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SCHEDULE 1 


Participante' contributione (including military service contributions) 
and participante' withdrawals segregated to periods shown 


Table & 
Contributione from Compensation 
Contributions Withdrawala Contributions Withdrawala Withdrawals Total Contributions Contributions 
in Fund From January 1 in Fund By Retire- From July 1 Year Year ~~ ~~ +~&Miilitary in Fund 
January 1 to June 30 July 1 ments July 1 to Dec. 31 Earned Paid Regular Service(1) December 31 
= = = = = 1939 1940 1,666,827.89") = is 

= = 1, 666,827.89 oS 3,436.73 1940 1941 2,374,941.39 = 4,038, 332.55 

4 038,332.55 58,996.15 3,979, 336.40 - 25,446.39 1941 1942 4&,207,163.20 3,832.08 8,164 ,885.29 
8,164, 885.29 163, 541.53 8,001 , 343.76 - 20,831.76 1942 1943 2,990,684.65 21,835.67 10,993,032.32 
10, 993,032.32 132,404. 36 10, 860,627.96 - 145,089.93 1943-1944 92, 500, 731.91 105,015.69 13, 321,285.63 
13,321,285.63 190,424.78 13,130, 860.85 - 151,957.66 194k 1945 2, 769,758.15 136,527.41 15 ,885,188.75 
15, 685,188.75 321, 760.12 15, 563,428.63 743,059.16 362 , 889.43 1945 1946 2,385, 736.06 91, 763.35 16,914, 979.45 
16,914 979.45 527,081.59 16,387, 897.86 180, 351.19 194 , 083.95 1946 1947 92,972, 507.23 9,352.10 18,995, 322.05 
18,995, 322.05 497,014.11 18,498, 307.9% 359,033.40 278,301.84 1947 1948  2,896,387.51 - 20,757, 360.21 
20,757, 360.21 TT, 377.84 20,039,982. 37 344 041.50 150,669.78 1948 1949 4,062,407.13 - 23,607, 678.22 
23, 607,678.22 520,453.35"  23,087,224.87 480,422.45 130,954.43 1949 1950 3,625,287.15 - 26,101, 135.1% 
26,101,135.14 542,078.60 25,559,056. 54 714,276.53 88,035.35 1950 1951 4,462,457.28 305.70 29,219, 5307.08 
29,219, 507.64 388,632.61 28,830,875.03 972,501.75 216, 325.37 1951 1952 4,034,269.45. 883.13 31,677, 200.49 
31,677, 200.49 701,081.89 30,976,118.60  1,430,153.91 384,967.70 1952 1953 4,423,539.71 1,547.35 33, 566, 08% .05 
33, 586,084 .05 556,249.37 33,029,834.68 1,128, 302.62 366,082.02 1953 1954 4,425,893.05 459.28 35,961, 802.37 


\gure represents total voluntary contributions of participants from 1939 compensation. 

18 $5,605.42 for W. E. Keith, actually born in 1885 but on his Participant's Acceptance Form shoved 189% as year of birth: terminated 
sent in March, 1949 and treated as though he had reached retirement atatua on July 1, 1945. Of the $5,605.42, $2,732.25 applied to 
te Keith's annuity and the balance, being hia personal deposits for years 1945 through 1948, waa refunded to Keith. 

ticipants in military service; equivalent to amounta they would have contributed had they remained in the active employ of the 

f for the periods of their military service. 


SCHEDULE 1 
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udes $1,831.05 from the account of W. E. Keith (see footnote on Page 3 of this Schedule); 3602,92 applied to purchase Keith’s annuity 


SCHEDULE 1 


Company contributions under Article 6 (b) and 
participants’ withdrawals segregated to periods shown 


Table F 
Balance Withdrawals Balance Withdrawals Withdrawele 
in Account from January 1 in Account oy Retire- from July 1 Company 
January to June 30 July 1 wente July 1 to Dec. 31 Contributions 
2 = - - - 371,931.56 
371,931.56 9,339.92 366 , 591.64 2 1,998.72 955,639.69 
1, 320,232.61 25,174.61 1,295,058.00 - 3,079.77 1,290,275.31 
2,582,253. 5% 28,374.22 2,553,879. 32 - 31,100.39 986,996.36 
3,509,775.29 47,230.71 3,462, 544.58 - 37,474 .83 1,049,891 ub 
4,474, 961.19 86,315.77 4, 388,645.42 197,395.18 103,821.11 1,056,981.14 
5,144 410.27 156,192.50 4 988,217.77 51,602.97 57,879.81 1,287,254 .49 
6,165, 989.48 159,331.71 6,006,657.77 107,692.48 87,094.95 1,156, 563.53 
6,968, 433.87 235,165.95 6, 733,267.92 109,248.17 49,521.72 1, 809, 556.33 
8,384,054 .36 184 441.21 8,199,613.15 161,413.36 46,656.59 1,131,431.69 
9,122,944 .89 188,011.01 8,934 933.88 234,171.64 31,357.10 1,194, 348.86 
9,863,754 .00 133, 747.44 9, 730,006.56 314,594.96 73,800.22 1,756,878.19 
11,098,489.57 2kh 479.91 10,854 , 009.66 485,087.23 132,805.93 1,957,011.45 
12,193,127.95 197,366.71 11,995, 761.24 392, 373.58 130,337-T7 1,982 ,209.80 


Balance 
in /Account 
371,931.56 
1,320,232.61 
2, 582,253.54 
3, 509,775.29 
447%, 961.19 
5, 44,410.27 
6, .65,989.48 
6, 968,433.87 
8,364 054.36 
9, 122,944.69 
9, 863,754.00 
11,098,489.57 
12,193,127-95 
13,455,259.69 


the belance, being credits to Keith's eccount for yeers 1945 through 1948, wae held in suspense and credited to otber participante’ 
unts as Company contribution as at end of 1949. 


an_A 
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d Per Share Dividend Applied 
Per Present Cast 50, 000 Dividend 
Of Record Share Stack Amount Shares Expenses Account 
0 $6.75 $ 425 
0 “75 025 
) ote 25 / 150,000.90 
) 2.75 «91 2/3 550,000.00 
T, 000,000.00 974 593.75 25,406.25 None 
1 O18 +25 150,000.00 
1 +15 BoD) 150,000.00 
1 oe 125 J 150,000.00 
1 2.75 91 2/3 550,000.00 
1,000, 000.60 423,199.28 14,833.35 561,967.37 
2 ae 25 150,000.00 
2 “15 25 150,000.00 
2 oe 25 150,000.00 
2 2.75 91 2/3 550,000.00 
T, 000,000.00 1,000,000.00 
3 ait) 25 150,000.00 
3 oH 25 150,000.00 
3 +75 25 150,000.00 
3 2.75 91 2/3 550,000.00 
1,000,,000.00 1,000,000.00 
lL ie 025 150,000.00 
l, ote 225 150,000.00 
l, nD 225 150,000.00 
" 2.75 91 2/3 550,000.00 
1,000, 000.00 1,000 ,000.00 
] +15 +25 150,000.00 
q +75 125 150,000.00 
Payment in August 1945 by Trustee 
to Company as additional purchase 00, 000.00, 
prics of $200,000 shares of stock. 
] «15 +25 / 14h 627.75 
5 2.75 «91 2/3 530,301.75 
674 929.50 674,929.50 
6 (Stock split) .35 35 202,478.85 
6 (3 forlon) .35 235 202,478.85 
6 ( 1-16-1946 ) .50 +50 286, 778.50 
6 1.50 1.50 860, 335.50 
1,552, 071.70 552,071.70 1,552,072. 70 
7 -50 -50 286, T78. 50 
7 50 50 286, 778.50 
7 ens 50 okD) aes 
12/17/47 1.00 1.00 564, 823.00# 
1,430, 751.50 1,420, 791.50 


Dividends on J. C. Penney Company stack held by Trustee 


SCHEDULE 1 


showing receipts, applications and vithdrawals 


Table G 


Withdrawals from 
Dividend Accaunt 


Retirements Othervise 


(Dividends received in 1940 on the 200,000 shures nf stock amounted to $700,000. 


Balance in 
Account 
December 31 


Year 


To this amount 


$ 150,000.00)-(has been added $300,000, representing the equivalent of dividends of $1.50 per share paid dy J. 
150,000. )-(C. Penney Company on ite common stock in 1940 prior to the acquisition of the 200,000 shares of 
(stock by the Trustee und, in accordance with the provisions of the Plan, resarded as dividends. 


cing Decamber 1, 1947, pursuant to an amendment to Article 7(e) of the Plan, 


eb dividends on any of the 200,000 shares of stock held by the Fund were con- 
d for all purposes nf the Plan to be in the Dividend Account as of the record 
Or the determination of stockholders entitled to receive such dividends. 


SCHEDULE 1 
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160,480.63 


bb, 827.51 


107,906.44 


32.27 


15,246.72 


bb 606.4 


70,253.44 


154 , 892.61 


173,134.49 


22h 487.65 


None 


561,935.10 


1,546 , 688.38 


2,502,061.9% 


3,431 ,828.50 


3, 791,384.76 


5,125, 494.46 


6,213,891.87 


1940 


1941 


1ghe 


1943 


1944 


1946 


1947 


Per Share Dividend Applied Withdrawals from Balance in 
Present Cost 50,000 Dividend Dividend Account Account 


of Record Share Stock Anount Shares nses Account Retirements Othervwiee December 31 Year 
3/8 $.50 $ .50 $ 282,411.50 a 

6/10/48 50 -50 282,411.50 
9/9/48 -50 -50 278,548.00 
12/16/48 1.00 1.00 551.096 -08 

L : 200 1,400,467.00 112,581.68 271,158.80 7,230,618. 39 1948 
3/7/49 50 .50 278, 548.00 
6/10/49 50 -50 278, 509.00 
et -50 50 ae 
12/14/49 1.50 1.50 1,485.50 

15652, 371.00 1,652,371.00 159,265.22 205,619.24 8,518,104 .93 1g9kg 
3/7/50 50 50 273,828.50 
6/9/50 -50 -50 273,828.50 
9/8/50 -50 50 267,539.00 
12/14/50 2.00 2.00 1,070,156.00 

: 1,885,352.00 248,287.73 212,336.32 9,942,632.68 1950 
3/7/51 -50 -50 267,539.00 
6/7/51 -50 +50 267,539.00 
9/7/51 50 50 259,950.50 
12/14/51 1.75 1.75 826. 

TPOABSS- 28 1,704,855.25 348,695.13 212,926.07 11, 085,666.93 1951 
3/7/52 50 0 259,950.50 
6/6/52 -50 .50 259,950.50 
9/5/52 -50 50 249, 562.00 
12/15/52 2.00 2.00 8 , 248.00 

1, 167, 711.60 1,767, 711.00 524 , 320.55 391,437.28 11,937,820.10 1952 
53 3/6/53 -50 50 249, 562.00 
"53 6/5/53 .50 .50 249 , 562.00 
i ee .50 -50 ee 
5 12/15/53 2.00 2.00 7, 508.00 

T7085 509.00 1,708,509.00 417,948.75 340,096.60 12,888,282.55 1953 


Rudes $590.09 for W. E. Keith. See foot note on Page 3 of this Schedule. 
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42. 

A. The charts appearing in paragraphs 38, 39, 
40 and 40-a have been submitted on behalf of the 
plaintiffs; Schedule 1 which includes Tables A-G 
appearing in paragraph 41 above has been sub- 
mitted on behalf of the defendants. 

B. The difference in the year-end figures of par- 
ticipants’ contributions as shown in plaintiffs’ chart 
in paragraph 38, on the one hand, and in Schedie 
1, Table E in paragraph 41, on the other hand, 
arises from the following circumstances: 

(1) In plaintiffs’ chart the year-end balance of 
participants’ contributions is shown on a cash re- 
ceipts basis. 

(ii) The year-end figures of participants’ contri- 
butions appearing in Table E of Schedule 1 in 
paragraph 41 above are taken from the books of 
account of the Fund maintained by the Adminis- 
trative Committee of the Plan and are upon an 
accrual basis, that is to say, participants’ contri- 
butions have been treated as though they were in 
the Fund at the end of the year in which their 
compensation was earned rather than in the subse- 
quent year in which such compensation was paid. 
Participants’ contributions are credited to their 
accounts on this accrual basis. 

C. The dividend chart set forth in paragraph 39 
above submitted on behalf of the plaintiffs and the 
comparable Table G appearing in Schedule 1 of 
paragraph 41 above submitted on behalf of de- 
fendants are in agreement except with respect to 
dividends paid after December, 1947. The plain- 


146 H. L. Wells and H, J. Albertsen, vs. 


tiffs’ chart sets forth all such dividends as bein 
in the und on the date when they were actualli 
paid to the Trustee and the defendants’ table set 
them forth as being in the Fund as of the dat 
of record of each dividend in accordance with a 
amendment made to the Plan in December, 194 
(Ex. 37). Dividends are credited to the Dividen/ 
Account on this basis. 


D. The difference in the year-end figures ¢ 
Company excess profits contributions as shown i 
plaintiffs’ chart in paragraph 40, on the one han 
and Schedule 1, Table F', in paragraph 41, on th 
other hand, arises from the following circumstai 


ces: 

(i) In plaintiffs’ chart the year-end balance < 
Company contributions is shown on a cash receip} 
basis. 


(ii) The year-end figures of Company contriby 
tions appearing in Table F of Schedule 1 in par 
graph 41 above are taken from the books of a 
count of the Fund maintained by the Administr 
tive Committee of the Plan and are upon an a 
crual basis, that is to say, Company contributio: 
have been treated as though they were in the Fur 
at the end of the year in which were earned t 
profits upon which such contributions were bas. 
rather than in the subsequent year in which su 
contributions were paid to the Trustee. Compal 
contributions are credited to participants’ accour 
on this accrual basis. | 


43. 
The total credits of Participants in. ths 
“lest year prior to the coemrencencnt of thio action, 


pe below, together with the sources of these credits: 
. 


catributions to Pund by partictpante $29,219, 507.6: 
cess Profits Account 9,853, 754.00 
Mvidend Account 9,942, 832.23 
wnings, as defined in the Plen 732,132.10 


Mvidends credited by insuronce companies to June 


30 
Total 


Pii2993-95 
h credits were covered by: 


h on deposit 


- S. Governnent Securities (at cost plus 
accrued interest) 


$ 651,653.17 


1,698,141 .11 
Dividends receivable on o.C, Penney Compary atoc! 1,070,155.09 
nterest receivable oa investaents « 
e of contributions receivable fray Cozpony 889,800.05 
ontributions receivable fron participants 4 162,762.99 
nts to insurance Companies for deferred 
annuities 36, 007,865.00 
Mvidends credited by insurance cospinies to Junc 30 TT: 93.95 
7,5 2913.07 
ts dus to former participants $ 8,489.55 
Accrued Expenses cae 32094232 
. "28, 387.66 
| $97, 532, 509.87 
Balance, to be covered by future anmin) Coapany 
_ contributions measured by salaries under 
| Article 6{a) of the Pian 32 000,231.50: 
$20, 532,070.57 
December 31, 1950 the Trustce bela 935,078 shares =: 


stock (with market price of 
3,983,995) for distribution to perticipeats vcach- 
, om Dacomber 31, 1953 the 
shares (with market price of 
From the origins) block of 50,000 
wes, the cost of wiich was covered by Septeaber, 
1, there remaimad, after giving effect to the 
ee-for-oue stock split in January, 1956, 65,073 

: 33,754 shares on Docenber 31, 1950 oud on 

Fr 31, 1953, respectively; the balance of 

4,000 sharss 18 carried in the eccamts of the Fund 


ts cost of $2, 590,620.00 
: Reserve for Retirement Account toe which 
Company's anmual contributions measured 


by salaries under Article E{a) of tha 
Plan vere credited aggregating 
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3), 1950, th 


31, 1953 ere 


Dee 


$25,951, 606 
13,455, 25¢ 
, 888 , 282 


618, 308 


TSE: 


$ 22,897 


3,023,690 
967, 508 


908,471 
4,426, 352. 


91,2! 9,831, 
2,722,945, 


$83,311,695. 
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The individuals listed under the capvicn "Yen. 1, 19/0 
through Dec. 31, 1944" comprised the Peoard of Direztore a: O2cemser 
5 and 6, 1939 when the Plan was adonted oy the Moard of Directors 
auo ject to the approval of the stockholders and on thos2 dates and 
thereafter while they served as Directors, ilessrs. Penney, Sams, 
Bushnell, Hyer and Day were ineliglbls se narticioste in the Flan 
because they were not receiving any remuncration for their services 
fron the Company. 

During the period 1940 through 1951 the particivation of 
officers of the Company who did not serve as directors wes as 
follows: 

Mr. Raskopf, Secretary, participated from Jenuary 1, 1940 
through 1951; Mr. Trown, Comptroller, narticipated from 19/0 until 
his resignation November 30, 1945; Wr. Weideriman, who vas 2lected 
Buccessor to Mr. Trown on November 30, 1945, wvarticipated from 1940 
through 1951. 

45, 

The chart set forth below shows the regular salary, the 
compensation from the General Office Compensation Fund and the contri. 
butions to the Retirement Plan from such compenaaticn, for the years 
of participation, of each person who served as a director or officer 
of the Penney Company during the period January 1, 19490 throuzh 
December 31, 1951. 


33 - Pre-trial Order Sceteanent of Arrerd bacta 


Sams 
Bushnell 
For Byer 
" Year Day 
1939 
ary None 
Sompenaation ° 
Plan Contrib. 
igho 
Salary None 


compensation 
Plan Contrib. 


lary None 


salary None 


Plan 


None 


None 


Herbert 


$10,000 
36,612 
12,204 


10,000 
3T,9T% 
12,658 


10,000 
62,058 
20 , 686 


10,000 
71,155 
ih 231 


10,000 
64 Lou 
12,880 


10, 000 
67,365 
13,473 


5,860 
29,212 
None 


$ 65,860 


368, 760 
86,133 


TL 91945 


Rosa 


$10,000 
36,612 
12,204 


10,000 
71,155 
14,231 


10,000 
6s bos 
12,680 


10,000 
67,365 
13,473 


5,860 
29,212 
Nooe 


None 


$ 64,192 


360,445 
83,355 


TaLA194S 


Crocker 


$10,000 
36,612 
12,204 


10,000 
37,974 
12,658 


10,000 
62,058 
20,686 


10,000 
71,155 
14 232 


10,000 
64 hol 
12,880 


10,000 
67,365 
13,473 


5,905 
34, 348 


None 


$ 65,905 


373,916 
86,132 


6-2-1945 


Reynolds 


$10,000 
36,612 
12,204 


10,000 
37,974 
12,658 


10,000 
62,058 
20,686 


10,000 
711,155 
1h, 231 


10,000 
64 ,4Ok 
12,880 


10,000 
69,092 
13,818 


5,371 
32,996 


None 


$ 65,87 


500, 240 
111,669 


T-1-1947 


Binzen 


$10,000 
36,612 
12,204 


10,000 
37,97 
12,658 


10,000 
62,058 
20,686 


10,000 
71,155 
1b 231 


10,000 
64, 4o4 
12,880 


10,000 
69,092 
13,618 


10,000 
66,173 
13,234 


10,000 
88,825 
17,765 


10,000 
75,990 
15,198 


5,860 
46,472 
none 


Nona 


$115,860 


Tals , 704 
157,667 


7-1-1950 


Hughee 


$10,000 
36,612 
12,204 


10,000 
37,974 
12,658 


10,000 
62,058 
20,686 


10,000 
711,155 
1b 231 


10,000 
64 404 
12,880 


10,000 
67,365 
13,473 


10,000 
58, 584 
11, 7i6 


10,000 
66,173 
13,238 


10,000 
88, 625 
17, 765 


10,000 
13,990 
15,198 


10,000 
93,200 
16, 6b0 


5,837 
42,217 
None 


$225,097 
833,649 
176,503 


7-1-1951 


Bantz 


$10,000 
27,459 
9,000 


10,000 
28,481 
9,493 


10 ,000 
46,543 
15,514 


10,000 
53,366 
10,673 


10,000 
48, 303 
9,660 


10,000 
50, 52h 
10,104 


10,000 
51,261 
10,252 


10,000 
69,092 
13,618 


10,000 
66,173 
13,234 


10,000 
88,825 
17, 765 


10,000 
75,990 
15,198 


ee ee eee ee ee ee ae ae 


10,000 
66,173 
13,234 


10,000 
be, B25 
17,765 


10,000 


16,933 


10,000 
61,717 
12, SS 


10,000 
53,146 
10,628 


10,000 
69,092 
13,818 


10,000 
66,173 
13,234 


10,000 
88,825 
17,765 


10,000 
75,990 
15,198 


10,000 
93,200 
18,640 


Schwomb 


$ 8,500 
1b 645 
1,000 


10,000 
18,987 
6,329 


10,000 
38, TOE 
12,928 


10,000 
Wana! 
8,894 


10,000 
40,252 
8,050 


10,000 
42,103 
8,420 


10,000 
51,261 
10,252 


10,000 
69,092 
13,618 


10,000 
66,173 
13,234 


10,000 
6b, 825 
17,765 


10,000 
15,990 
15,198 


Torrey 


$ 7,125 
21,457 


10,000 
37,930 
7, 06 


10,000 
5T,9T0 
11,594 


10,000 
88,825 
17,765 


10,000 
75,990 
15,198 


10,000 
93,200 
18,640 


Raakopf 


19,000 
46,543 
15,514 


10,000 
53,366 
10,673 


10,000 
4B, 303 
9,660 


10,000 
50, 52h 
10,105 


40,000 
51,261 
10,252 


10,000 
6,092 
13,816 


10,000 
66,173 
13,23h 


10,000 
GE, 825 
17; 765 


10,000 
75,990 
15,198 


10,000 
By, 666 
16,933 


$ 69,166 
393,177 
86,132 


11-30-1945 


y8o a8~ 
BSS REE 
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46. 

Manager’s contraets for 1939 and 1940 were 
identical with Exhibits 185 and 186, aside from the 
percentages shown on the first page of such Ex- 
hibits, and except that contraets for managers in 
stores whose sales were not expected to exceed 
$600,000. contained no clause in paragraph Second 
(a) following the pereentages shown nor the per- 
centage figures listed on the reverse side of Ex- 
hibits 185 and 186 as applicable to sales over 
$600,000. 
et KK KX 

49, 

On July 22, 1941 the Board of Direetors of the 
Penney Company in a meeting at which directors 
J. I. H. Herbert, G. H. Crocker, W. A. Reynolds, 
EK. A. Ross, A. W. Hughes and F. W. Binzen were 
present adopted, with referenee to subdivision (a) 
of Article 8, the resolutions set forth below (Ex. 
13): 

“The question was then presented to the meeting 
as to whether Mr. Dan Pearson, who has tendered 
his resignation as Manager of the Salem, Ohio, 
store and Mr. A. MeAlpine, who has tendered his 

resignation as Manager of the Bellefontaine, Ohio, 
store and who as at July 1, 1941, were over 64 and 
67 years of age, respectively, shall for the purposes 
of the Company’s Profit-Sharing Retirement Plan 
for its Management Staff be considered as having 
retired pursuant to Paragraph 8(a) of the Plan, 
and aecordingly eligible for a paid-up non-assign- 


' able annuity and shares of the stock out of the 
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Trust Fund. After discussion, it was agreed that 
their severance of their employment with the Com- 
pany should not be considered as retirements but 
as a separation from the Company other than re- 
tirement, and that any other such cases occurring 
prior to January 1, 1945, shall likewise be deter- 
mined to be separations other than retirements 
from active salaried employment for the purposes 
of the Plan, except that consideration may be given 
by the Board to cases where special circumstances 
of an unusual type may be involved in the sever- 
ance of the employment with the Company where 
the participant shall have attained the age of sixty 
(60) years, and 

Upon motion duly made, seconded and uwunani- 
mously carried, it was 

Resolved, That the resignation of Dan Pearson 
from the management of the Company’s store at 
Salem, Ohio, and the resignation of A. McAlpine 
from the management of the Company’s store in 
Bellefontaine, Ohio, who as at July 1, 1941, were 
over 64 and 67 years of age respectively, shall not 
be considered as retirement from active salaried 
employment for purposes of the Company’s Profit- 
Sharing Retirement Plan for its Management Staff, 
and 

Further Resolved, That for the purposes of said 
Plan, resignations up to January 1, 1945, of par- 
ticipants in the Plan who have attained, or attain, 
the age of sixty (60), shall likewise be considered 
as separations, other than retirements, from active 
salaried employment, except that the Board may 


J.C. Penney Company, ce al. 153 


give consideration to the severance of employment 
with the Company by a participant who shall have 
attained the age of sixty (60) years in which there 
may be special circumstances of an unusual type 
involved.” 
50. 

On December 5, 1944 the Board of Directors in 
a meeting at which directors J. C. Penney, E. C. 
Sams, George H. Bushnell, Wilk Hyer, G. H. 
Crocker, W. A. Reynolds, E. A. Ross, A. W. 
Hughes and F. W. Binzen were present adopted, 
with reference to subdivision (¢) of Article 8, the 
resolutions set forth below (pp. 1565-66 of Ex. 23): 

“Mr. Hughes then stated that inquiries have been 
received from a number of store managers who will 
have attained the age of 55 but not the age of 60 
years during 1945, as to whether the Company will 
permit their retirement under Provision 8(c) of 
the Management Staff Profit-Sharing Retirement 
Plan, with full retirement benefits. Reference was 
made to the fact that in connection with the cases 
of Messrs. Pearson and McAlpine, who resigned 
from store management in 1941 and who were then 
over 60 years of age, the Board held that their 
resignations would not be considered for Plan pur- 
poses as ‘Retirements From Active Salaried Em- 
ployment’ under Provision 10.A., and they accord- 
ingly received, in cash, the amounts standing to 
their eredit in the Trust Fund in aecordance with 
Provision 10.B. At that time the Board also held 
that, for purposes of the Plan, resignations up to 
January 1, 1945, of participants who have attained, 
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the first day of July in the year in which they reach 
age sixty, and that the discretionary power granted 
the directors in the Plan to permit retirement with 
such benefits of a participant who has attained the 
age of fifty-five years shall be exercised only when 
exceptional circumstances would warrant. Mr. 
Hughes stated that inquiries have been received 
from participants on this matter, and asked how 
such inquiries should be handled. 

After discussion, it was agreed that replies to 
such inquiries in line with the Directors’ decision 
should be made by Mr. Hughes, and 

Upon motion duly made, seconded and unani- 
mously carried, it was 

Resolved, That inquiries as to whether a partici- 
pant in the Plan would be permitted to retire after 
age fifty-five and before age sixty and receive an 
annuity and stock shall be answered by Mr. Hughes 
in line with the decision of the Board of Directors 
made in its meeting of December 5, 1944, as here- 
inabove referred to.” 

52. 

Article 17 of the Plan as distributed to partici- 
pants in 1940 read as follows: 

‘17. The Board of Directors shall have the right 
to alter, modify, or amend in whole or in part, any 
of the provisions of this or any incidental plan, 
provided, however, that such alterations, modifica- 
tions, or amendments shall not in any way be in 
contravention of the provisions of Article ‘16.’ ” 

Article 16 of the Plan read as follows: 

“16. J.C. Penney Company does not guarantee 
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any of the benefits provided in this Plan, but con- 
tributions once made by the Company shall be ir- 
revocable and no part of the Fund in the possession 
of the Trustee, excepting so much of the moneys 
for which it may be reimbursed for expense of op- 
eration of the plan, shall ever revert to the Com- 
pany or be diverted to or used for any purposes 
other than for the exclusive benefit of eligible 
employees covered by the Plan.’ 

There has been no change in Articles 16 or 17 
of the Plan since the distribution of the Plan and 
Trust Agreement (Ex. 125) in 1940, except that on 
February 24, 1948, following preparation of con- 
tracts for the purchase of deferred annuities from 
four insurance companies, the Board of Directors 
of the Penney Company amended Article 16 to 
add after the words “benefits provided in this Plan” 
the words ‘‘or contemplated by the terms of any 
contract entered into with an insurance company or 
companies for the purchase of retirement annuities” 
(Item 13. pp. 1806-07 of Ex. 39). 


53. 

On May 25, 1948 the Board of Directors of the 
Penney Company in a meeting at which directors 
ec. wams, J. 1. H. Herbert, EK. A. Ross, A. W. 
Hughes, F. W. Binzen, J. F. Brown, F. A. Bantz, 
G. E. Mack, H. H. Schwamb were present adopted 
the following resolution (pp. 1825-27 of Ex. 40): 

“Mr. Hughes then brought up for discusssion the 
question of the elimination of the provision in the 
Company’s Profit-Sharing Retirement Plan (for 
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Management Staff) under which it is optional with 
the Company, in the discretion of the Board of Di- 
rectors, to permit retirement of participants who 
have attained, or attain, the age of 55 years. He 
stated that while this provision of the Plan became 
effective January 1, 1945, no participant has been 
granted permission to retire before age 60 with 
full Plan benefits, that is, a paid-up non-assignable 
annuity and shares of stock from the block of 
stock held by the Trustee of the Plan for distri- 
bution to retiring participants. Mr. Hughes also 
stated that the matter had been considered on a 
number of occasions and that District Managers 
and those who may have inquired have been in- 
formed that retirement with full benefits would 
not be permitted before a participant reaches age 
60. He therefore recommended, since it is not con- 
templated that retirements at age 55 will be per- 
mitted, that the provision contained in Article 8(c¢) 
of the Plan be deleted. After discussion, it was 
agreed that such recommendation should be adop- 
ted, and 

Upon motion duly made, seconded and unani- 
mously carried, it was 

Resolved, That the Profit-Sharing Retirement 
Plan (for Management Staff) be, and it hereby is 
amended by deleting Article 8 and substituting 
therefor the following Article: 

8. Retirement of participating employees shall 
be governed by the following condition: 


(a) Retirement shall be compulsory for those 


r 
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participants who have attained or attain the age 
of 60 years, except that in special cases the Board 
of Directors, in its discretion, may delay from year 
to year the separation of any such employee from 
the company’s employment, but such persons must, 
nevertheless, withdraw from participation in the 
Plan: at the retirement age of 60 years. 


(b) The applicable retirement age for compul- 
sory retirement of all participants shall be deemed 
to have been reached on the first day of July of 
the calendar year in which he or she attains such 
age. 


(c) A participant shall be deemed to have at- 
tained a given age under the Plan on the first 
moment of the anniversary of his birth correspond- 
ing to such age. 


and by deleting the last sentence set forth under 
(a) of the provision at the end of the plan cap- 
tioned “Effective Dates: which reads as follows: 


However, if any participant shall cease active 
employment prior to July 1, 1942 his or her own 
contributions to the Fund from 1939 compensation 
and other participants’ contributions to the Fund 
from 1939 compensation shall not be used in meas- 
uring the number of shares of the J. C. Penney 
Company common stock to which he or she is en- 
titled in any retirement settlement. 


and 


Further Resolved, That the foregoing amendment 
shall be effective May 25, 1948.” 
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There has been no amendment to Article 8 of 
the Plan since May 25, 1948. 

%* + &€ & 
SE), 

After the Group Annuity Contracts became ef- 
fective, plaintiffs Wells and Albertsen and all other 
participants received from the Administrative Com- 
mittee of the Retirement Plan a booklet issued by 
the Committee entitled “Outline of Benefits Under 
& Provisions of Group Annuity Contracts Effec- 
tive March the First, 1948” (Ex. 280). 


56. 

On or about August 25, 1949, the Administrative 
Committee of the Retirement Plan issued to all 
participants a new booklet entitled ‘‘J. C. Penney 
Company Profit-Sharing Retirement Plan (for 
Management Staff)” (Ex. 127) containing, among 
other things, the Plan and Trust Agreement as 
amended. The only amendments which have been 
made to the Plan since the distribution of such 
booklet are the amendments to Article 6(b) and 
Article 9 of the Plan (pp. 2000, 2004 to 2006 of 
Ex. 51), made in December 1950, effective January 
ee. 

oT. 

There was no withdrawal by any participant over 
60 under the Plan during the calendar year 1940. 
During the period between January 1, 1941 and 
July 1, 1945, participants who were over 60 with 
birth date as shown below and whose participation 
ceased on the dates shown below opposite the name 
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of each, had at the time of ceasing participation per- 
sonal contributions and total credits in the Fund as 
shown. There is also shown, exeept in the case of 
those participants whose participation ceased on 
account of death, the shares of J. C. Penney Com- 
pany stock each participant would have received 
had he reached retirement status on July 1 of the 
year of his separation. 
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The column headed “Shares of Stock’’ indicates 
the number of shares of J. C. Penney Company 
stock, on the basis of the personal contributions 
shown, the participant would have received had 
he reached retirement status on July 1 of the year 
of his separation. Where the separation occurred 
before July 1 of a year, the participant’s personal 
contributions were assumed to have been in the 
Fund on July 1. Where the separation occurred on 
December 31 of a year, the assumption has been 
made that the participant reached retirement status 
on the July 1 of the succeeding year since the 
amount of his personal contributions shown in- 
eludes those based on compensation earned in the 
year of separation and paid into the Fund in the 
next year. 

The following example illustrates the method 
used in computing the number of shares of stock 
shown above and in making the similar computa- 
tions in the chart set forth in paragraph 60, V. S. 
Wennersten being the participant used in this ex- 


ample. 
Total of participants’ contributions in 
Pincdeemlys 1, O63 _..........0 $10,860,627.96 


Aggregate personal contributions of Messrs. 
Dickinson, Wennersten, Huse and 


Shinogle from above................ 36,405.66 
Revised total of participants’ contributions 
Mm uit July 1) 1943..........-.0...... 10,897,033.62 
Wennersten’s contributions 
at time of Jeaving................ $ 7,203.64 = 00.0661064% 


Revised total participants’ 


CQMEnIOUEIONS ............222---.-.------- $10,897,033.62 
00.0661064% of 150,000 shares equals 99 shares. 
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Participants’ contributions from 1939 compen- 
sation have been excluded in computing the num- 
ber of shares of stock shown for Messrs. Foote, 
Pearson and McAlpine in accordance with the pro- 
visions of the Plan on page 36 under the caption 
‘‘Eiffective Dates” since their dates of separation 
occurred before July 1, 1942 and they have been 
considered to have retired on July 1, 1941, for such 
computations. 

58. 

There is shown below the names of those par- 
ticipants who were over 60 or who attained age 60 
during the period between January 1, 1941 and 
January 1, 1945, and who reached retirement sta- 
tus on July 1, 1945, together with their personal 
contributions and total credits in the Fund on that 
date and the number of shares of J. C. Penney 
Company stock they received. 
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During the pericd frem Janvac ), 
each participant would have received had he reached retirement status 


shown, except in the case ot’ those narticipants whose participation 


on the dates shown, with birth dates ~. shown, had percsenal coateibu- 


ceased on account of death, the shares of J.C. 


participants who were over 55 at tire %1:1. 
tions and total credits in the Fund as 
on July 1 of the year of his canarzi ton 
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The names of tthe participants totaling 134 who reacnea 
etirement status in the years 1945 tareugh 1949, togetuer witn the 
pedits in the Fund of ezen and Ghe numher of shares of stock they 
eceived from the Fund, ars shevn en Fxpibits 67 through 71. 

61. 

The chart set forth below shows the participation in and 
ithdrawals from the Plan during the period *Xanvary 1, 190 through 
ecember 31, 1953, with the number ar ourticipanis whe senarated for 


psasons other than retirement segregated by the sme pruckets shew, 


Participants 
Of BS me § 
egin- Withdrawing Under 35 
ning End —. 
of Retire- Other of Other 
— New Desth ments Reasons Year § Death Reasons Dy 
» TLE® - a 3 1,Nne2 5 = 
yT12 102 5 7B 1, 732 il 7 
»T31 120 3 39 1,769 = 5 
9 T89 57 9 38 1,799 = 52 
199 T2 6 50 1,605 = = 
9815 85 8 50 70 1,772 = s 
»tt2 134 10 17 86 1,793 - . Py 
49193 hi 6 16 | 79 1,833 - 4 
4833 113 13 23 67 1,843 -. 1 
183 °135 T 28 70 1,873 = - 
‘873 117 10 30 58 1,892 - 1 
892 14 8 35 59 1,904 - - 
19146 7 ho 64 1,939 - = 
99 us _9 3B © 19 = x . 
1, 45% 102 272 B41 1 17 


‘ints initially in the Plan. 
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62. 

On July 1, 1949, after distribution of shares to 
participants who retired on July 1 of the years 
1945 throught 1949, the Trustee held in the Fund 
547,657 shares of J. C. Penney Company common 
stock for distribution to retiring participants. If 
each person (other than those shown as deceased) 
listed in paragraphs 57 and 59 had been permitted 
to retire under Article 8(a) or 8(¢), the number of 
shares remaining in the original 50,000 share block 
on July, 1949 would have been 82,390 shares, after 
giving effect to the three for one split on January 
16, 1946. 

63. 

On July 1, 1951, after distribution of shares to 
participants who retired on July 1 of the years 
1945 through 1951, the Trustee held in the Fund 
519,901 shares of J. C. Penney Company common 
stock for distribution to retiring participants. If 
each person (other than those shown as deceased) 
listed in paragraphs 57 and 59 had been permitted 
to retire under Article 8(a) or 8(c), the number 
of shares remaining in the original 50,000 share 
block on July 1, 1951 would have been 54,634 
Shares, after giving effect to the three for one 
split on January 16, 1946. 


64. 
On or about November 12, 1940 the United States 
: Treasury Department issued a ruling that the Re- 
tirement Plan met the requirements of Section 165 
of the Internal Revenue Code and therefore quali- 


| 
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fied as an employees’ trust entitled to exemption 
from Federal income taxes (Ex. 310). Subsequent 
to the amendment of Section 165 by the Revenue 
Act of 1942, the Treasury Department on or about 
December 21, 1944 issued a ruling that the Plan 
met the requirements of Section 165(a) of the In- 
ternal Revenue Code as amended and therefore 
qualified as an employees’ trust entitled to exemp- 
tion from Federal income taxes (Ex. 311). The 
Treasury Department has also determined that 
amendments to the Plan submitted to it from time 
to time do not affect the Plan’s continued qualifica- 
tion as an employees’ trust entitled to exemption 
from Federal income taxes under the applicable 
provisions of Section 165 of the Internal Revenue 
Code (Ex. 312 A through D), and the Plan has 
so qualified at all times since its adoption. 


65. 

Plaintiff Wells, during the period of his partici- 
pation in the Plan from January 1, 1940, to August 
31, 1948, received from the Penney Company reg- 
ular salary totaling $29,955.00 and in addition 
Manager’s Contract Compensation totaling $56,924.- 
22. Plaintiff Wells, as permitted by the terms of 
the Plan, contributed to the Trust Fund under the 
Plan $1,989.23 from his Contract Compensation for 
1939. From his Contract Compensation for the 
years 1940 through 1947, plaintiff Wells, as re- 
quired by the terms of the Plan, contributed to the 
Trust Fund under the Plan a total of $11,904.47. 
The contribution made by plaintiff Wells from his 
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compensation for 1939, 1940 and 1941 was 331% 
of his compensation for those years; for the years 
1942 through 1947 it was 20%. Plaintiff Wells made 
no contribution to the Retirement Plan from his 
Contract Compensation for 1948 because such com- 
pensation was not for the full calendar year 1948 
(Article 4, p. 24 of Ex. 125). 


66. 

While he was a participant in the Plan plaintiff 
Wells, in accordance with the provisions of Arti- 
ele 23 of the Plan (p. 34 of Ex. 125), reecived from 
the Administrative Committee of the Plan for each 
of the years 1940 through 1947 an annual state- 
ment of his account setting forth all of the eredits 
to his account at the end of the year covered by 
the statement together with the source of such 
eredits. With respect to each such statement plain- 
tiff Wells executed and returned to the Administra- 
tive Committee a certificate in which he certified 
that the amounts of his own contributions were 
correctly stated (Ex. 254 A through H). 


67. 
On ceasing participation in the Retirement Plan 
on August 31, 1948, plaintiff Wells had total credits 
in the Fund of $22,563.48 (Ex. 252), consisting of: 


A. the total of his own contributions 


cou a re $13,929.70 
B. his share of the Company’s excess profit contributions 

through 1947 amounting to.................... 4,075.52 
C. his share of the Dividend Account at 

August 31, 1948, amounting to................ 4,558.26 


Total $22,563.48 
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All these credits were used to purchase for him 
installment refund annuities under which payments 
would commence on August 1, 1955, the year in 
which he would be 60 (Ex. 249). 


68. 

Under the terms of the Retirement Plan and the 
Group Annuity Contracts, plaintiff Wells elected 
to cancel all the installment refund annuities so 
purchased for him and to receive his total credits 
of $22,563.48 in cash (Ex. 251). 


69. 

Pursuant to his election under the terms of the 
Retirement Plan and the Group Annuity Contracts, 
plaintiff Wells received the $22,563.48 from the 
Aetna Life Insurance Company on or about Octo- 
ber 15, 1948 (Ex. 252); and on or about April 1, 
1949 received the additional sum of $643.83 repre- 
senting his share of the distribution of the Reserve 
for Depreciation of Assets to which Fund earnings 
had been credited (Ex. 253). 


ie 

Plaintiff Albertsen during the period of his par- 
ticipation in the Plan from January 1, 1940 to 
December 31, 1950, received from the Penney Com- 
pany regular salary totaling $48,900.00 and in ad- 
dition Manager’s Contract Compensation totaling 
$137,052.71. From such Contract Compensation 
plaintiff Albertsen, as required by the terms of the 
Plan, contributed to the Trust Fund under the 
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Plan a total of $30,213.13. Plaintiff Albertsen did 
not make any contribution under the Plan from 
his Contract Compensation for 1939 although per- 
mitted to do so under the terms of the Plan. The 
eontribution made by plaintiff Albertsen from his 
compensation for 1940 and 1941 was 3314% of 
his compensation for those years; for the years 
1942 through 1950 it was 20%. 


“lly 

While he was a participant in the Plan plaintiff 
Albertsen, in accordance with the provisions of 
Article 23 of the Plan (p. 34 of Ex. 125; p. 14 of 
Sec. IV of Ex. 127), received from the Adminis- 
trative Committee of the Plan for each of the years 
1940 through 1949 an annual statement of his ac- 
count setting forth all of the credits to his account 
at the end of the year covered by the statement to- 
gether with the source of such credits. With respect 
to each such statement plaintiff Albertsen executed 
and returned to the Administrative Committee a 
certificate in which he certified that the amounts 
of his own contributions were correctly stated (Ex. 
282 A through J). 

Ven 

On ceasing participation in the Retirement Plan 
on December 31, 1950, plaintiff Albertsen had total 
eredits in the Fund of $52,967.81 (Ex. 215 D), con- 
sisting of: 
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A. the total of his own contributions 


ENN Lo. ee ec ee $ 30,213.13 
B. his share of the Company’s excess profit contributions 

through 1950 amounting to.................... 10,386.23 
C. his share of the Earnings credit . 

through 1950 amounting to.................... 1,104.89 
D. his share of the Dividend Account at 

December 31, 1950, amounting to............ $ 10,280.94 


E. his share of insurance companies’ rate 
credits (dividends) under the Group Annuity Con- 
tracts amountingmtow: 2a eee 982.62 


Total $52,967.81 


All these credits were used to purchase for him 
installment refund annuities under which payments 
would commence on August 1, 1956, the year in 
which he would be 60, which annuities are still in 
force. Plaintiff Albertsen’s share of the rate credits 
(dividends) paid by theinsurance companies in 1951, 
which share amounted to $1,094.66, was applied 
by them as premium for additional installment re- 
fund annuities for him under which payments 
would commence on August 1, 1956 (Ex. 317) and 
such additional annuities are still in force. 


(ee 

Neither plaintiff Wells nor plaintiff Albertsen 
at any time prior to the commencement of this 
action made any objection to the accounts or pro- 
ceedings covered by either the annual statements 
of their accounts furnished to them (Ex. 254 A 
through H; Ex. 282 A through J) in accordance 
with Article 23 of the Plan or to the statements of 
the accounts of the proceedings of the Trustee 
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(iixs. 129 through 135 as to Wells: Exs. 129 
through 138 as to Albertsen) which, as the plaintiffs 
were advised in their annual statements of account, 
were available for their inspection as provided in 
Article 23 of the Plan (p. 34 of Ex. 125; also as 
to Albertsen p. 14 of See. IV of Ex. 127). 


74, 

Each participant in the Plan in accordance with 
the provisions of Article 23 of the Plan (p. 34 of 
Ex. 125) received from the Administrative Com- 
mittee of the Plan for each of the years of his 
participation in the Plan (except for the year in 
which his participation ceased) an annual state- 
ment of his account, in form similar to the annual 
statements of their accounts furnished to plaintiff 
Wells and plaintiff Albertsen (Ex. 254 A through 
H; Ex. 282 A through J), setting forth all of the 
eredits to his account at the end of the year cov- 
ered by the statement and the source of such 
eredits. With respect to each such statement re- 
ecived each participant executed and returned to 
the Administrative Committee a certificate in which 
he certified that the amounts of his own contribu- 
tions were correctly stated. No participant at any 
time prior to the commencement of this action made 
any objection to the accounts or proceedings cov- 
ered by either the annual statement of his account 
furnished to him in accordance with Article 23 of 
the Plan or to the statements of the account of the 
proceedings of the Trustee which, as each partici- 
pant was advised in his annual statement of ac- 
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count, were available for his inspection as provided 
in Article 23 of the Plan (p. 34 of Ex. 125; p. 14 
of Sec. IV of Ex. 127). 

75. ; 

Glyndon H. Crocker and G. H. Crocker were the 
names used by the same individual, G. H. Crocker. 

Walter A. Reynolds, Sr., and W. A. Reynolds 
are the names of the same individual, W. A. Rey- 
nolds. 

Earl A. Ross and KE. A. Ross are the names of 
the same individual, E. A. Ross. 

Albert William Hughes, Albert W. Hughes and 
A. W. Hughes are the names of the same indi- 
vidual, A. W. Hughes. 

Frederick William Binzen and F’. W. Binzen are 
the names of the same individual, F. W. Binzen. 

August J. Raskopf and A. J. Roskopf are the 
names of the same individual, A. J. Raskopf. 

Herbert Hadley Schwamb, Herbert H. Schwamb 
and H. H. Schwamb are the names of the same 
individual, H. H. Schwamb. 

Frederick A. Bantz, Fred A. Bantz and F. A. 
Bantz are the names of the same individual, F. A. 
Bantz. 

Robert Charles Weiderman and R. C. Weider- 
man are the names of the same individual, R. C. 
Weiderman. 

76. 

Plaintiff Harvey L. Wells was born on Septem- 
ber 24, 1896. 

Plantiff Harry J. Albertsen was born on April 
6, 1896. 
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ie 
No participant under the Plan had any right to 
continued employment by the Penney Company. 


8. 


Any participant could be discharged by J. C. 
Penney Company without cause at any time prior 
to acquiring retirement status. 


Roe ae 


80. 

Each participant in the Plan, including plain- 
tiffs, whose participation ceased prior to reaching 
retirement status received from the Trust an 
amount equal to the aggregate of his own contri- 
butions and in addition the other credits from the 
Fund to which he was entitled under the Plan, 
either in cash or in annuities surrenderable for 
cash. 

Bile 

Plaintiffs at all times during their respective 
periods of participation in the Plan, commencing 
in 1940, knew that the Plan provided that only par- 
ticipants reaching retirement status as defined in 
the Plan would be entitled to receive shares of the 
J. C. Penney Company stock held by the Trustee. 


82. 

No participant whose participation in the Re- 
tirement Plan terminated because of death or any 
other reason before attaining the compulsory re- 
tirement age of 60, as defined in the Plan, has 


178s osxHH. Lh. Wells and H. J. Albertsen, vs. 


received any of the shares of J. C. Penney Com- 
pany stock held by the Trustee in the Plan. 


Agreed Propositions of Law 
ify 

The Penney Company could, while the Plan was 
in effect, discharge a store manager or any other 
participant, without cause. 

2. 

The Plan and Trust Agreement are to be con- 
strued in accordance with the laws of the State of 
New York. 

3. 

The Penney Company qualified the Plan under 

Section 165 of the Internal Revenue Code. 


Stipulation Re Contentions and Issues 


It is agreed by all parties that the classification 
of the Contentions and Issues which follows here- 
after as being Contentions or Issues of Law or 
Fact is intended for the convenience of the Court 
and parties, and such classification shall not preju- 
dice any rights of the parties. 

Plaintiff’s and Defendants’ Contentions of Fact 
and Law, all Answers and Countercontentions 
thereto, all replies to Countercontentions of Fact 
or Law, and the Issues of Fact and Law raised in 
respect to such Contentions and Countercontentions 
are submitted herewith subject to the mght of any 
party to object at the trial to the relevance or 
materiality of any or all such Contentions, Answers, 
Countercontentions, Replies and Issues. 
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Plaintiffs’ Contentions of Fact 


ily 
Plaintiffs contend that the Plan was an induce- 
ment to the managers of its stores and the other 
members of its management staff to continue in the 
employment of Penney Company. 


2. 

Plaintiffs contend that plaintiffs and the other 
managers and members of the management staff, 
in reliance upon the Plan and its provisions, con- 
tinued in the employment of Penney Company. 


S. 


- Plaintiffs contend that the opportunity to receive 
stock upon retirement was the chief inducement for 
the managers of stores and members of the man- 
agement staff to remain in the employment of Pen- 
ney Company. 

4, 

Plaintiffs contend that the 200,000 shares of J. 
C. Penney Company stock were purchased by the 
Trustee acting for and on behalf of plaintiffs and 
all other then participants. 


D. 

Plaintiffs contend that the 200,000 shares of J. 
C. Penney Company stock acquired by the Trustee 
were purchased by the Trustee with the funds and 
upon the financial responsibility of plaintiffs and 
the other then participants. 


6. 
Plaintiffs contend that all the funds and moneys 
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used to pay for the 200,000 shares of J. C. Penney 
Company stock were the funds and moneys of 
plaintiffs and the other then participants. 


if 
Plaintiffs contend that all the funds borrowed by 
the Trustee from Continental Bank were borrowed 
upon the security of assets and funds owned by 
the plaintiffs and the other then participants. 


8. 

Plaintiffs contend that all the sums used to repay 
the loan, and accrued interest thereon, procured 
by the Trustee from Continental Bank, were the 
funds and moneys of plaintiffs and the other then 
participants. 

ar 

Plaintiffs contend that the death of a participant 
resulted in the forfeiture of any shares of stock 
to which such participant would have been entitled 
upon reaching retirement status, and that the 
shares so forfeited remained in the Fund for dis- 
tribution to other participants. 


10. 

Plaintiffs contend that the discharge of a partici- 
pant resulted in the forfeiture of any shares of 
stock to which such participant would have been 
entitled upon reaching retirement status, and that 
the shares so forfeited remained in the Fund for 
distribution to other participants. 


11. 
Plaintiffs contend that the voluntary withdrawal 
of a participant for any reason resulted in the for- 
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feiture of any shares of stock to which such par- 
ticipant would have been entitled upon reaching re- 
tirement status, and that the shares so forfeited 
remained in the Fund for distribution to other par- 
ticipants. 

W2! 

Plaintiffs contend that the shares of stock con- 
stitute a prize which was to be awarded to such 
participants as were fortunate enough to live until 
attaining retirement status, and to be in good 
health until attaining retirement status, and to not 
be discharged prior to attaining retirement status. 


i. 

Plaintiffs contend that the possibility of death, 
illness, and discharge were hazards and chances as- 
sumed by each participant whose contributions and 
earnings were used in the acquisition of the shares 
of J. C. Penney Company stock. 


14. 

Plaintiffs contend that 4 per cent of the value 
of the shares of stock of J. C. Penney Company 
which are found by the Court to have been aequired 
by the Trustee by the use of the contributions and 
earnings of the Plaintiffs and those for whom 
plaintiffs prosecute this action is the reasonable 
value of the services of plaintiffs’ attorneys in insti- 
tuting and prosecuting this action. 


15. 
At the time of the inception of the Plan and of 
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becoming participants in the Plan and Trust, 
Plaintiffs were not advised of any illegality in any 
portion of the Trust Agreement, and plaintiffs were 
not so advised until within the two months im- 
mediately prior to the institution of the present 
suit, which was after the employment of their 
present counsel and consultation with such counsel. 


Defendants’ Answers and Countercontentions of 
Fact to Plaintiffs’ Contentions of Fact 
ibe 
Defendants admit plaintiffs’ Contention of Fact 
No. 1, but defendants contend that the Plan was 
one among many other factors, including those set 
forth in the defendants’ Answer and Countercon- 
tention to plaintiffs’ Contention of Fact No. 2 below, 
which motivated managers of the Penney Company 
stores and other members of its management staff 
to continue in its employ. 


2. 

Defendants deny plaintiffs’ Contention of Fact 
No. 2. Defendants contend that the plaintiffs and 
other members of the management staff of the Pen- 
ney Company continued in the employment of the 
Penney Company for many years when there was 
no Profit-Sharing Retirement Plan. Defendants 
contend that in addition to the Plan and its pro- 
visions there were many other factors that moti-— 
vated plaintiffs and other members of the Man- 
agement Staff in continuing in the employ of the 
Penney Company. Among these were: 
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A. Liberal remuneration in the form of salary 
and profit-sharing compensation. 

B. Unusual opportunity for advancement be- 
eause of the growth of the Company, because of 
the principle of promotion from within the Com- 
pany’s ranks and because of the absence of family 
control. 

C. Facilities and assistance provided by the 
Company to assist men in realizing their maximum 
possibilities. 

D. Independence of action extended to man- 
agers in operating their stores. 

E. Fair and equitable treatment of all associ- 
ates irrespective of rank. 

F. The financial soundness and stability of the 
Company, and the consequent freedom from finan- 
cial worry about the business. 

G. Benefits provided under the liberal Sick 
Benefit Plan, and the availability of Group Life 
and Disability Insurance, Automobile and other 
types of insurance at low rates. 

H. Encouragement of store managers to par- 
ticipate actively in community affairs. 


3. 

Defendants deny plaintiffs’ Contention of Fact 
No. 3. Defendants contend that all the benefits 
provided under the Plan, together with other fac- 
tors including those set forth in defendants’ An- 
swer and Countercontention in paragraph 2 above, 
motivated managers of stores and other members of 
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the Management Staff in continuing in the employ 
of the Penney Company. 


Defendants 
No. 4. 


Defendants 
No. 5. 


Defendants 
No. 6. 


Defendants 
No. 7. 


Defendants 
No. 8. 


Defendants 
No. 9. 


Defendants 
No. 10. 


Defendants 
No. LI. 


Defendants 
None? 


deny 


deny 


deny 


deny 


deny 


deny 


deny 


deny 


deny 


4. 
plaintiffs’ 


5. 
plaintiffs’ 


6. 
plaintiffs’ 


ce 
plaintiffs’ 


8. 
plaintiffs’ 


a: 
plaintiffs’ 


1k 
plaintiffs’ 


11. 
plaintiffs’ 


2. 
plaintiffs’ 


Contention 


Contention 


Contention 


Contention 


Contention 


Contention 


Contention 


Contention 


Contention 


of 


of 


of 


of 


of 


of 


of 


of 


of 


Fact 


Fact 


Fact 


Fact 


Fact 


Fact 


Fact 


Fact 


Fact 
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LB: 
Defendants deny plaintiffs’ Contention of Fact 
No. 13. 
14. 

Defendants deny plaintiffs’ Contention of Faet 
No. 14. 

15. 

Defendants have no knowledge of what advice 
the plaintiffs received at any time from their pres- 
ent or other counsel or anyone else as to any alleged 
legality respecting the Plan and Trust Agreement 
and for that reason deny plaintiffs’ Contention of 
Fact No. 15. 


Plaintiffs’ Answers to Defendants’ Counterconten- 
tions of Fact 
in 

Plaintiffs deny defendants’ Countercontention of 
Fact number 1. 

2. 

Plaintiffs admit that they and other members of 
the Penney Company continued in the employ of 
Penney Company for many years when there was 
no profit-sharing retirement plan, but contend that 
during the earlier years of sueh continuance in 
said employment there was an opportunity to be- 
come a partner in one of the Penney stores and that 
in the later vears of such employment there were 
opportunities from time to time to purchase so- 
ealled “expansion stock” sold by the Penney Com- 
pany. Plaintiffs deny the remainder of defendants’ 
Countercontention of Fact number 2. 
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3. 
Plaintiffs deny defendants’ Countercontention of 
Fact number 3. 


Defendants’ Contentions of Fact 
Ue 

Defendants contend that the Profit-Sharing Re- 
tirement Plan became effective as of January 1, 
1940. 

2. 

Defendants contend that J. C. Penney Company, 
in making its contributions to the Fund under the 
Plan and in taking all other action complained of 
by the plaintiffs with respect to the Plan and 
Trust Agreement, relied upon the acceptance of 
the Plan and Trust Agreement by plaintiffs and 
other participants as evidenced by their execution 
of Participant’s Acceptance Forms. 


3. 

Defendants contend that at no time prior to the 
commencement of this action did plaintiffs or either 
of them assert any claim that the Plan and Trust 
Agreement in so far as they related to the 200,000 
shares of stock were void and invalid in any way. 


4, 

Defendants contend that with respect to the total 
amounts shown upon Exhibit 292 as being received’ 
by each participant whose participation ceased 
prior to July 1, 1945, or thereafter but prior to 
such participant’s reaching age 60, as defined in 
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the Plan, such total amounts, of such participation 
ceased prior to March 1, 1948, were reeeived by 
participants, or if not living, by their beneficiaries, 
in cash, if participation ceased on or after March 1, 
1948 then such amounts were in the form of de- 
ferred installment refund annuities, surrenderable 
for cash, purchased under the Group Annuity Con- 
tracts, with rights in their beneficiaries if partici- 
pation ceased because of death to reeeive such 
amounts under the Death Benefit provisions of the 
Group Annuity Contracts. 


oO. 

If the relief sought by plaintiffs should be granted 
there may be distributed to some or all of the 1215 
past participants whose participation in the Plan 
ceased prior to their reaching retirement status be- 
tween January 1, 1940 and December 31, 1953, or to 
their estates, a very substantial number of shares of 
the Penney Company stock held by the Trustee. The 
number of shares in the hands of the Trustee which 
would otherwise be available for distribution to re- 
tiring participants would accordingly be redueed 
and present participants reaching retirement status 
would receive a smaller number of shares than they 
would otherwise have received under the formula 
provided in the Plan. In addition the dividend ered- 
its that would otherwise be available to purchase 
their annuities receivable upon retirement would be 
reduced as a result of the distribution of such shares 
of stock from the Trust Fund. Furthermore, the 
dividend credits that would otherwise form part of 
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the aggregate credits of present participants who 
cease participation in the Plan before reaching re- 
tirement status would likewise be reduced as a result 
of the distribution of such shares from the Trust 
Fund. 


Plaintiffs’ Answers to Defendants’ Contentions of 
Fact 
1. 

Plaintiffs deny defendants’ Contention of Fact 
number 1. 

De 

Plaintiffs deny defendants’ Contention of Fact 
number 2. 

3. 

Plaintiffs admit defendants’ Contention of Fact 
number 3, except plaintiffs contend that defendants 
were advised prior to suit that claims would be as- 
serted on behalf of the plaintiffs and those for whom 
they prosecute the action. 

4, 

Plaintiffs do not have information as to the Con- 
tention of Fact number 4 of defendants, and there- 
fore deny the same. 

5. 

Plaintiffs deny defendants’ Contention of Fact 

number 5. 


Defendants’ Answers to Plaintiffs’ Counterconten- 
tions of Fact 
Defendants deny plaintiffs’ Countercontention of 
Fact set forth in plaintiffs’ Answer to defendants’ 
Contention of Fact number 38. 
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Plaintiffs’ Contentions of Law 
I, 

Plaintiffs contend that plaintiffs and the other 
store managers and members of the management 
staff accepted the Plan by continuing in the employ- 
ment of the Company. 

2. 

Plaintiffs contend that upon the acceptance of the 
Plan by continuing in employment the Plan became 
a contract. 

3. 

Plaintiffs contend that the employment contracts 
in foree between Penney Company and its store 
managers when the Plan was issued did not require 
the store managers to continue in their employment. 


4, 

Plaintiffs contend that, after the sale of the 200,- 
000 shares of J. C. Penney Company stock to the 
Trustee, J. C. Penney Company did not own, and 
did not have any beneficial interest in, such shares 
of stock. 

D. 

Plaintiffs contend that the trust purported to be 
created with respect to the 200,000 shares of stock 
was in effect a lottery, and against the public policy 
of the State of New York, and void. 


6. 
Plaintiffs contend that under the Plan the shares 
of stock were to be awarded, as a prize, to those of 
the participants who were so fortunate as to reach 
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retirement status and in so doing remain alive and 
avoid discharge without cause, and remain free from 
illness forcing voluntary retirement. 

he 

Plaintiffs contend that the shares of those partici- 
pants who died prior to reaching retirement status, 
or who were discharged, or who, on account of ill- 
ness or other causes, voluntarily retired, remained 
in the Trust and were, or are to be, distributed to 
other participants who attained, or will attain, re- 
tirement status. 

S. 

Plaintiffs contend that the Plan and Trust Agree- 
ment constitute one instrument and are to be con- 
strued as a whole. 

oF 

Plaintiffs contend that the J. C. Penney Company 
and the Trustee are the only necessary parties de- 
fendant in this action. 

10. 

Plaintiffs contend that they are entitled to a de- 
cree adjudging and decreeing that the trust purpor- 
ted to be established with respect to the shares of 
stock of J. C. Penney Company is illegal and void! 
and of no effect. 

11. 

Plaintiffs further contend that a decree should be 
entered herein adjudging and decreeing that the, 
trustee holds the shares of stock of J. C. Penney 
Company under a resulting trust in favor of the 
plaintiffs and those for whom plaintiffs proseetiny 
this action and all other participants who did not: 
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attain retirement status in that proportion which the 
contributions and earnings of each such person bears 
to the total contributions and earnings of all such 
persons used in the acquisition of and payment for 
said shares of stock. 

12. 

Plaintiffs contend that they are entitled to a de- 
eree determining what proportion of the shares of 
J. C. Penney Company stock were acquired by the 
contributions and carnings of the plaintiffs and 
those for whom the present action is prosecuted by 
plaintiffs. 

ig. 

Plaintiffs eontend that plaintiffs are entitled to a 
decree awarding plaintiffs compensation for the 
reasonable value of the services of their attorneys in 
the prosecution of this action, and for their costs 
and disbursements incurred herein, and further de- 
erecing that the sums so awarded shall constitute a 
lien upon all the shares of stock found by the court 
to have been aequired by the contributions and earn- 
ings of the plaintiffs and those for whom they pros- 
ecute this action. 


Defendants’ Answers and Countercontentions of 
Law to Plaintiffs’ Contentions of Law 


il, 

Defendants deny plaintiffs’ Contention of Law 
No. 1. Defendants contend that the Plan, when orig- 
inally distributed to eligible associates, was an offer 
by Penney Company to such persons, including 
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plaintiffs, which was accepted by each of them and 
became a contract when he signed and delivered to 
Penney Company his fParticipant’s Acceptance 
Form. Defendants further contend that the Plan, as 
amended f1om time to time, has continued since its 
original distribution to be an offer by Penney Com- 
pany to associates becoming eligible, such offer being 
accepted by them upon their signing and delivering 
to Penney Company their Participant’s Acceptance 
Forms. 
2 

Defendants deny plaintiffs’ Contention of Law 
No. 2. Defendants here repeat the counterconten- 
tions made by them in their answer to plaintiffs’ 
Contention of Law No. 1. 


3. 

Defendants admit plaintiffs’ Contention of Law 
No. 3. Defendants, however, by way of supplement- 
ing said admission, contend that after the Plan be- 
came effective, neither employment contracts nor 
the Plan itself required or gave a right to managers 
to continue in their jobs. 


4, 

Defendants deny plaintiffs’ Contention of Law 
No. 4. Defendants contend that Penney Company 
did not own and did not have any interest in the 
shares of stock purchased and held by the Trustee 
under the Agreement of Trust or in the dividends 
therefrom except defendants contend that Penney 
Company did have an interest in having the Plan 
and the assets of the Fund under the Plan, which 
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included the 200,000 shares of J. C. Penney Com- 
pany stock purchased by the Trustee, properly ad- 
ministered. 
o. 
Defendants deny plaintiffs’ Contention of Law 
No. 5. 
6. 
Defendants deny plaintiffs’ Contention of Law 
No. 6. 
a 
Defendants deny plaintiffs’ Contention of Law 
INio. 7. 
8. 
Defendants deny plaintiffs’ Contention of Law 
No. 8 except defendants admit that the Plan and 


Trust Agreement shall be read as an entirety. 


a), 

Defendants deny plaintiffs’ Contention of Law 
No. 9. Defendants contend that the interests of pres- 
ent participants under the Plan are such that said 
participants are indispensable parties to this action. 


10. 
Defendants deny plaintiffs’ Contention of Law 
No. 10. 
il, 
Defendants deny plaintiffs’ Contention of Law 
No. 11. 
12. 
Defendants deny plaintiffs’ Contention of Law 
No. 12. 
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li 
Defendants deny plaintiffs’ Contention of Law 
No. 13. 


Plaintiffs’ Answers to Defendants’ Counterconten- 
tions of Law 
de 
Plaintiffs deny defendants’ Countercontention of 
Law number 1. 
Os 
Plaintiffs deny defendants’ Countercontention of 
Law number 2. 
a 
Plaintiffs admit defendants’ Countercontention of 
Law number 3. 
4, 
Plaintiffs admit defendants’ Countercontention of 
Law number 4. 
a 
Plaintiffs deny defendants’ Countercontention of 
Law number 9. 


Defendants’ Contentions of Law 
1. 

Defendants contend that the Plan and Trust 
Agreement with respect to the 200,000 shares of 
J. C. Penney Company stock are valid under the 
laws of the State of New York in all respects. 


2. 
Defendants contend that all funds received by the: 
Trustee from Company contributions, participants’ 
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contributions, dividends and earnings of the Fund, 
together with the 200,000 shares of J. C. Penney 
Company stock, became the property, not of the par- 
ticipants, but of the Trustee, subject only to the 
terms of the Plan and Trust Agreement. 


3. 

Defendants contend that all the funds and the 
200,000 shares of stock referred to in defendants’ 
Contention of Law No. 2 above were and have been 
held, applied or distributed in accordance with the 
terms of the Plan and Trust Agreement. 


4, 

Defendants contend that the plaintiffs and each of 
them are estopped to deny the validity of the Plan 
and Trust Agreement in so far as it applies to the 
200,000 shares of J. C. Penney Company stock held 
by the Trustee for the following reasons: 

(a) The plaintiffs signed Participant’s Accept- 
ance Forms agreeing to be bound by the terms of the 
Plan and Trust Agreement. 

(b) The plaintiffs during their respective periods 
of participation in the Plan aecepted the benefits 
provided under the Plan. 

(ce) From 1940 when the plaintiffs signed their 
Acceptance Forms until the commencement of this 
action neither of the plaintiffs made any claim that 
the Plan or Trust Agreement were invalid in any 

way. 

(d) J. C. Penney Company, in making its contri- 

butions to the Plan and in taking all other action 
complained of by the plaintiffs with respect to the. 
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Plan and Trust Agreement, relied upon the facts set 
forth m @), yy and(@) ahave 


D. 1 

Defendants contend that plaintiffs Wells and 
Albertsen with notice of the terms and conditions of 
the Plan and Trust Agreement from at least the 
dates on which they signed their respective Partici- 
pant’s Acceptance Forms (being August 10, 1940 for 
Wells and September 18, 1940 for Albertsen) re- 
frained from making any protests against such 
terms and conditions in so far as they related to the 
holding of the 200,000 shares of J. C. Penney Com- 
pany stock for distribution only to participants 
reaching retirement status as defined in the Plan, 
and refrained from commencing this action until 
July 11, 1951, during all of which periods J. C. Pen- 
ney Company made the contributions and took the 
other action called for by the Plan and Trust Agree- 
ment, and plaintiffs therefore have been guilty of 
such laches as should in equity bar them and each of 
them from maintaining this action. 


6. 

Defendants contend that plaintiffs Wells and 
Albertsen do not represent anyone other than them- 
selves in this action. 

ie 
Defendants contend that this action is not prop- 


erly maintainable as a class action. 


If the Court should disagree with defendants’ 
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Contentions of Law numbers 6 and 7 above, defend- 
ants make the Contentions of Law appearing in par- 
agraphs 8 and 9 below. 

8. 

Defendants contend that all former participants 
are estopped to deny the validity of the Plan and 
Trust Agreement in so far as it applies to the 200,- 
000 shares of J. C. Penney Company stock held by 
the Trustee for the following reasons: 

(a) AJl former participants signed Participant’s 
Acceptance F’orms agreeing to be bound by the terms 
of the Plan and Trust Agreement. 

(b) All former participants during their respec- 
tive periods of participation in the Plan accepted 
the benefits provided under the Plan. 

(c) From the respective dates when all former 
participants signed their Acceptance Forms until 
the commencement of this action no former partiei- 
pant made any claim that the Plan or Trust Agree- 
ment were invalid in any way. 

(d) J. C. Penney Company, in making its contri- 
butions to the Plan and in taking all other action 
complained of in this action with respect to the Plan 
and Trust Agreement, relied upon the facts set forth 
in (a), (b) and (c) above. 


Of 
Defendants contend that all former participants 
with notice of the terms and conditions of the Plan 
and Trust Agreement from at least the dates on 
which they signed their respective Participant’s Ac- 
ceptance Forms refrained from making any protests 
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against such terms and conditions in so far as they 
related to the holding of the 200,000 shares of J. C. 
Penney Company stock for distribution only to par- 
ticipants reaching retirement status as defined in 
the Plan, and refrained from commencing any ac- 
tion until July 11, 1951, during all of which periods 
J. C. Penney Company made the contributions and 
took the other action called for by the Plan and 
Trust Agreement, and all former participants there- 
fore have been guilty of such laches as should in 
equity bar them and each of them from maintaining 
this action. 


Plaintiffs’ Answers to Defendants’ Contentions of 
Law 


Plaintiffs deny each and every of defendants’ 
Contentions of Law. 


Key to Letters Used in Issues of Fact and Law: 
PCF—Plaintiffs’ Contentions of Fact. 


DCCF—Defendants’ Countercontentions of Fact. 


PADCCE—Plaintiffs’ Answers to Defendants’ 
Countercontentions of Fact. 


DCF—Defendants’ Contentions of Fact. 
PCL—Plaintiffs’ Contentions of Law. 
DCCL—Defendants’ Countercontentions of Law. 


PADCCL—Plaintiffs’ Answers to Defendants’ 
Countercontentions of Law. 


DCL—Defendants’ Contentions of Law. 
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Issues of Fact 
A. Issues of Fact Based Upon Plaintiffs’ Conten- 
tions of Fact, Defendants’ Answers and Coun- 
tercontentions of Fact Thereto, and Plaintiffs’ 
Answers to Defendants’ Countercontentions of 
Fact 
ie) CUCCEY 1) 

Was the Plan one among many other factors 
which motivated the managers and the other mem- 
bers of the management staff to continue in the em- 
ploy of the Penney Company ? 


2, (RCN) 

Did plaintiffs and the other managers and mem- 
bers of the management staff continue in the em- 
ployment of the Penney Company in reliance upon 
the Plan and its provisions ? 


3. (DCCE 2553) 

Were there many other factors, including those 
set forth in Defendants’ Answer and Counterconten- 
tion to Plaintiffs’ Contention of Fact No. 2, which, 
in addition to the Plan and its provisions, motivated 
plaintiffs and the other members of the management 
staff in continuing in the employ of the Penney 
Company ? 

4, (PADCCE 2) 

During the years prior to the Plan when plain- 
tiffs and other members of the management staff 
continued in the employ of the Penney Company, 
were there in the earlier years of such period oppor- 
tunities for them to become partners in Penney 
stores, and were there in the later years of such 
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period opportunities for them, from time to time, to 
purchase “expansion stock”? which was sold by the 
Penney Company ? 


; (PO@He3) 

Was the opportunity to receive stock upon retire- 
ment the chief inducement for the managers and the 
other members of the management staff to remain in 
the employment of the Penney Company? 


6. (PCF 4) 
In purchasing the 200,000 shares of Penney Com- 
pany stock was the Trustee acting for and on behalf 
of plaintiffs and all the other then participants? 


TCP eH 5) 

Were the 200,000 shares of J. C. Penney Company 
stock acquired by the Trustee purchased by the 
Trustee with the funds and upon the financial re- 
sponsibility of plaintiffs and the other then partici- 
pants? 

S. ei ay 

Were all the funds and moneys used to pay for 
the 200,000 shares of J. C. Penney Company stock 
the funds and moneys of plaintiffs and the other 
then participants? 


9. (POET 
Were all the funds borrowed by the Trustee from 
Continental Bank borrowed upon the security of 
assets and funds owned by plaintiffs and the other 
then participants ? 
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10. @Cr 8) 

Were all the sums used to repay the loan from 
Continental Bank, and the accrued interest thereon, 
the funds and moneys of plaintiffs and the other 
then participants ? 


MS CECH Ss) 

(a) Did the death of a participant result in the 
forfeiture of the shares of stock to which such par- 
ticipant would have been entitled upon reaching re- 
tirement status ? 

(b) If the answer to (a) above is in the affirma- 
tive did the shares so forfeited remain in the Trust 
for distribution to other participants ? 


12. (PCF 10) 

(a) Did the discharge of a participant result in 
the forfeiture of the shares of stock to which such 
participant would have been entitled upon reaching 
retirement status? 

(b) If the answer to (a) above is in the affirma- 
tive, did the shares so forfeited remain in the Trust 
for distribution to other participants ? 


Is, CECH’ ii) 

(a) Did the voluntary withdrawal of a partici- 
pant for any reason result in the forfeiture of the 
Shares of stock to which sueh participant would have 
been entitled upon reaching retirement status ? 

(b) If the answer to (a) above is in the affirma- 
tive, did the shares so forfeited remain in the Trust 
for distribution to other participants ? 
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14. (PCF 13) 

Were death, illness and discharge from the em- 
ployment of the Penney Company hazards and 
chances which were assumed by each participant 
whose contributions and earnings, plaintiffs contend, 
were used in the acquisition of the shares of J. C. 
Penney Company stock? 


15. (PCF 14) 

If the Court should enter a decree awarding plain- 
tiffs and others whom they contend they represent 
shares of stock of J. C. Penney Company, would 4% 
of the value of such shares be a reasonable amount 
to be allowed, if any allowance be made, for the serv- 
ices of plaintiffs’ attorneys in this action ? 


B. Issues of Fact Based Upon Defendants’ Con- 
tentions of Fact, and Plaintiffs’ Answers and Coun- 
tercontentions Thereto, and Defendants’ Answers 
Thereto. 

16. (DCF 1) 

Did the Profit-Sharing Retirement Plan become 

effective as of January 1, 1940? 


17. (DCF 4) 

Did J. C. Penney Company, in making its contri- 
butions to the Fund under the Plan and in taking all 
other action with respect to the Plan and Trust 
Agreement, rely upon the acceptance of the Plan 
and Trust Agreement by plaintiffs and other partie- 
ipants as evidenced by their execution of Partici- 
pant’s Acceptance Forms? 
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18. (PADCF 5) 

Were defendants prior to suit advised that claims 
would be asserted on behalf of the plaintiffs and oth- 
ers for whom they contend they prosecute this 
action ? 

10e(DEl 

Were the total amounts shown upon Iix. 292 as 
being received by each participant, or his beneficiary 
in case of death, received in eash if participation 
ceased prior to March 1, 1948, and, if participation 
ceased after such date, were the amounts in the form 
of deferred installment refund annuities, surrender- 
able for cash, purchased under the Group Annuity 
Contracts, with rights in beneficiaries if participa- 
tion ceased because of death to receive such amounts 
under the Death Benefit provisions of the Group 
Annuity Contracts. 


20, (PCR ld) 

Were the plaintiffs at the inception of the Plan 
and at the time of becoming participants in the Plan 
and Trust and prior to two months immediately 
prior to the institution of the present suit advised of 
any illegality in any portion of the Trust Agree- 
ment? 

Issues of Law 


A. Issues of Law Based Upon Plaintiffs’ Conten- 
tions of Law, Defendants’ Answers and Coun- 
tercontentions of Law Thereto, and Plaintiffs’ 
Answers to Defendants’ Countercontentions of 
Law 
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i (P@iE) 
Did plaintiffs and the other store managers and 
members of the management staff accept the Plan 
by continuing in the employ of the Company? 


2eeGReh 2) 

Did the Plan become a contract upon being ac- 
cepted by the participants continuing in the Com- 
pany’s employ ? 

3. (DCCL 1 2) 

Was the Plan, when originally distributed to eligi- 
ble associates, an offer by Penney Company to such 
persons, including plaintiffs, which was accepted by 
each of them and became a contract when each 
signed and delivered to Penney Company his Par- 
ticipant’s Acceptance Form? 


4. (DCCL 1 & 2) 

Did the Plan, as amended from time to time, con- 
tinue to be an offer by Penney Company to asso- 
ciliates becoming eligible, which was accepted upon 
the signing and delivery to Penney Company of 
their Participant’s Acceptance Forms ? 


D. CEG a) 

Did Penney Company, after the sale of the 200,- 
000 shares of J. C. Penney Company stock to the 
Trustee, own, or have any beneficial interest in, such 
shares of stock? 

Ce @e JU oy) 

Was the trust purported to be created with re- 

spect to the 200,000 shares of stock a lottery, and 
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against the public policy of the State of New York, 
and void? 
7. (PCL 8) 

Under the Plan were the shares of stock to be 
awarded, as a prize, to those participants who were 
so fortunate as to reach retirement status and, in so 
doing, remain alive, avoid discharge without cause, 
and remain free from illness foreing voluntary with- 
drawal from the Plan? 


Defendants do not agree with the foregoing state- 
ment of Issue of Law number 7. (PCL 8) and sub- 
mit in lieu thereof the following Issue: 


ix (PCL 8 
Under the Plan were shares of stock to be 
awarded as a prize to those participants who 
reached retirement status while still in the employ 
of the Company? 


See Cia 

Under the Plan were the shares of those partici- 
pants who died prior to reaching retirement status, 
or who were discharged prior to reaching retirement 
status, or who, on account of illness or other causes, 
voluntarily withdrew as participants prior to reach- 
ing retirement status, retained in the Trust and held 
for distribution to other participants upon their at- 
taining retirement status? 


Defendants do not agree with the foregoing state- 
ment of Issue of Law number 8. (PCL 9) and sub- 
mit in heu thereof the following Issue: 
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8A (PCL 9) 

Did participants who died prior to reaching re- 
tirement status, or who were discharged, or who on 
account of illness or other causes voluntarily left the 
Company’s employ before reaching retirement 
status, have shares of stock which remained in the 
trust and were or are to be distributed to other par- 
ticipants who attained or will attain retirement 
status ? 

9. (PCL 10) 


Do the Plan and Trust Agreement constitute one 
instrument ? 
10. (PCL 10) 


Are the Plan and Trust Agreement to be con- 
strued as a whole? 


11. (PCL 12) 


Are the J. C. Penney Company and the Trustee 
the only necessary parties defendant in this action? 


12. (DCCL 12) 


Are the interests of present participants under 
the Plan such that said participants are indispen- 
sable parties to this action? 


13. (PCL. 13) 


Are plaintiffs entitled to a decree adjudging and: 
decreeing that the trust purported to be established | 
with respect to the shares of stock of J. C. Penney 
Company is illegal and void and of no effect? 
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14. (PCL 14) 


Should a deeree be entered adjudging and decree- 
ing that the Trustee holds the shares of stock of 
J. C. Penney Company under a resulting trust in 
favor of plaintiffs and those for whom plaintiffs 
prosecute this action and all other participants who 
did not attain retirement status in that proportion 
which the contributions and earnings of each such 
person bears to the total contributions and earnings 
of all such persons used in the acquisition and pay- 
ment for said shares of stock? 


Te. 4 PCL 15) 

Are plaintiffs entitled to a decree determining 
what proportion of the shares of J. C. Penney Com- 
pany stock was acquired by the contributions and 
earnings of plaintiffs and those for whom plaintiffs 
prosecute this action? 


16. (PCL 16) 

Are plaintiffs entitled to a decree awarding plain- 
tiffs compensation for the reasonable value of the 
services of their attorneys in the prosecution of this 
action, and for their costs and disbursements in- 
eurred herein, and deereeing that the sums _ so 
awarded shall constitute a lien upon the shares of 
stock found by the court to have been aequired by 
the contributions and earnings of the plaintiffs and 
those for whom they prosecute this action ? 
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B. Issues of Law Based Upon Defendants’ Conten- 
tions of Law and Plaintiffs’ Answers Thereto 


Lig DEL 19 

Are the Plan and Trust Agreement with respect 
to the 200,000 shares of J. C. Penney Company stock 
valid in all respects under the laws of the State of 
New York? 

18. (DCL 2) 

Did all the funds received by the Trustee from 
Company contributions, participants’ contributions, 
dividends and earnings of the Fund, together with 
the 200,000 shares of J. C. Penney Company stock, 
become the property not of the participants but of 
the Trustee, subject only to the terms of the Plan 
and Trust Agreement? 


19... DEI} 

Are, and were, all the funds and the 200,000 shares 
of stock referred to in Issue of Law number 18. 
above held, applied or distributed in accordance with 
the terms of the Plan and Trust Agreement? 


20. (DCL 4) 

Are the plaintiffs, and each of them, estopped to 
deny the validity of the Plan and Trust Agreement 
in so far as it applies to the 200,000 shares of J. C. 
Penney Company stock held by the Trustee 

(a) Because plaintiffs signed Participant’s Ac- 
ceptance Forms agreeing to be bound by the terms 
of the Plan and Trust Agreement? 

(b) Because plaintiffs during their respective pe- 
riods of participation accepted benefits provided 
under the Plan? — 
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(c) Because, from 1940 when plaintiffs signed 
their Acceptance Forms until commencement of this 
action, plaintiffs did not make any claim that the 
Plan or Trust Agreement was invalid in any way? 

(d) Because J. C. Penney Company, in making 
its contributions to the Plan and in taking all other 
action with respect to the Plan and Trust Agree- 
ment, relied upon facts set forth in (a), (b) and (e) 
above ? 

ZL. (WC 5) 

Are the plaintiffs guilty of such laches as should 
in equity bar them and each of them from maintain- 
ing this action because plaintiffs with notice of the 
terms and conditions of the Plan and Trust Agree- 
ment from at least the dates they signed their re- 
spective Participant’s Acceptance Forms refrained 
from making any such protests against such terms 
and conditions in so far as they related to the hold- 
ing of the 200,000 shares of J. C. Penney Company 
stock for distribution only to participants reaching 
retirement status as defined in the Plan and plain- 
tiffs refrained from commencing this action until 
July 11, 1951, during all of which periods the Pen- 
ney Company made the contributions and took the 
other action called for by the Plan and Trust Agree- 
ment. 

22. (DCL 6) 

Do plaintiffs Wells and Albertsen represent any- 

one other than themselves in this action? 


93. (DCL 7) 


Is this action properly maintainable as a class 
action? 
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If the Court should decide Issues of Law 22. and 
23. above in the affirmative then the Court should 
consider and determine Issues of Law 24. and 25. 
below. : 


24. (DCL 8) 


Are all former participants estopped to deny the 
validity of the Plan and Trust Agreement in so far 
as it applies to the 200,000 shares of stock of J. C. 
Penney Company held by the Trustee for the rea- 
sons set forth in (a), (b), (c) and (d) of number 20. 
above ? 

29, (DCI) 


Are all former participants guilty of laches for 
the reasons set forth in Issue of Law number 21. 
above 2? 


%*¥ + HF F 
The parties hereto agree to the foregoing Pre- 


trial Order and the Court being fully advised in the 
premises, 


Now Orders that this case shall proceed to trial 
before the Court without a jury; it is further 


Ordered that the foregoing Pre-trial Order shall 
not be amended, except by consent of all parties or 
to prevent manifest injustice; it is further 


Ordered that this Pre-trial Order supersedes all 
pleadings; it is further 


Ordered that wpon trial of this cause, no proof: 
shall be required as to matters of fact hereinabove 
found to be admitted, but that proof upon the Issues 
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of Fact between plaintiffs and defendants as herein- 
above stated shall be had. 


Dated at Portland, Oregon, this 22nd day of June, 
1954. 
/s/ GUS J. SOLOMON, 
District Judge 
Approved: 
7s/ WAUP TT EO LING, 
Of Attorneys for Plaintiffs 


/s/ CLARENCE J. YOUNG, 
Of Attorneys for Defendants 


[Endorsed]: Filed June 22, 1954. 


[Title of District Court and Cause. ] 


OPINION 


December 29, 1955 
Solomon, Judge: 


The stock distribution provisions of the Penney 
~ Company Retirement Plan are valid and legal. They 
do not involve a lottery or other illegal scheme. 

The stock provisions are an integral part of the 
Plan, but whether such provisions are considered 
separately or in connection with other portions of 
the Plan does not alter my opinion that the distribu- 
tion of stock to only those persons who reach retire- 
ment age and otherwise qualify under the Plan, is a 
valid and legal arrangement. 

The Plan and the amendments made thereto were 
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submitted to the Commissioner of Internal Revenue, 
and by him found to qualify as an employees’ trust 
under §$§165 and 165(a) of the Internal Revenue 
Code. By reason thereof, contributions made by the 
company are deductible in computing its income sub- 
ject to federal income tax, and the income from the 
trust 1s exempt from such taxes. In my opinion, the 
contention that the stock provisions of the Plan con- 
flict with federal tax law is without merit. 

The prohibition against lotteries, bookmaking, and 
gambling in the New York Constitution and the New 
York Statutes defining a lottery were never designed 
to nor do they cover a situation of this kind in which 
stock is distributed to employees who qualify under 
retirement or pension plans. 

This particular Plan is both generous and sound. 
The fact that older employees, among them some 
members of the company’s Board of Directors, who 
were among the first to qualify for retirement with 
stock, received a slightly greater number of shares 
than younger and future employees will receive 
when they retire, does not render the Plan unfair, 
discriminatory, fraudulent or illegal. Neither is it 
a proper basis for attacking the integrity of the ex- 
ecutive officers and members of the Board of the 
company who were responsible for the Plan. There 
is a sound and rational basis for permitting employ- 
ees who have not built up’ large credits for them- 
selves under other provisions of the Plan to receive 
an advantage in connection with the distribution of 
stock. 

In 1940, the company sold 200,000 shares of its un- 
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issued stock to the trust set up in connection with 
the Plan for $5,700,000 (later adjusted to $6,000,- 
000). This was approximately $10,000,000 less than 
its market value. Since that time, the company has 
contributed, on an annual basis, an amount equal to 
2%. of the prior year’s aggregate regular salaries of 
all participants, in accordance with §6(a) of the 
Plan, and 6% of the company’s net profit in excess 
of 15% of the common stock book value of the com- 
pany, in accordance with §6(b) of the Plan. 

On December 31, 1953, the remaining Penney stock 
held by the trustee had a market value of over £36,- 
000,000. The other assets held in connection with the 
Plan exceeded $63,000,000. The total direct contribu- 
tions to such assets by the participants amounted to 
less than $36,000,000. 

In one sense, all of the company’s contributions 
ean be characterized as being part of the compensa- 
tion paid to participants. But that does not mean 
that the participants were entitled to receive such 
contributions or the benefits thereof in a manner 
other than that specified in the Plan itself. Nor does 
it mean that the loan with which the stock was pur- 
chased was repaid solely from funds contributed by 
the participants. 

All of the participants signed acceptance forms, 
agreeing to be bound by the terms of the Plan and 
Trust Agreement. Plaintiffs, as well as all former 
participants in the Plan who did not achieve retire- 
ment status, have accepted benefits which have in- 
eluded large contributions by the company. The com- 
pany made its original contribution and its subse- 
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quent contributions on the basis of such acceptances 
and the validity of the Plan. 

I have already found that the Plan is valid, but 
even if by some technical construction the Plan was 
found to constitute a lottery, it would be highly in- 
equitable to permit plaintiffs to recover either on 
their own behalf or on behalf of the class for which 
they are suing. 

This opinion assumes and [I find that this action is 
properly maintainable as a elass action in this court. 

Counsel for defendants shall prepare findings of 
fact, conclusions of law, and a judgment in favor of 
the defendants, all in accordance with this opinion. 


[Endorsed]: Filed Dec. 29, 1955. 


[Title of District Court and Cause. ] 


ORDER OF SUBSTITUTION 


This cause came on for hearing on February 27th, 
1956, on motion of The Chase Manhattan Bank, a 
New York corporation, successor by merger to The 
Chase National Bank of the City of New York, for 
an order substituting it in place of The Chase Na- 
tional Bank of the City of New York as a defend- 
ant, and, thereupon, upon consideration thereof, it is 

Ordered that The Chase Manhattan Bank be and 
it hereby is substituted as a party defendant herein 
in place of The Chase National Bank of the City of 
New York, that the title of the action be amended! 
accordingly, and that the action be continued with- 
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out prejudice to any proceedings already had herein. 


Dated at Portland, Oregon, this 27th day of I*eb- 
ruary, 1956. 
/s/ GUS J. SOLOMON, 
District Judge. 


[Endorsed]: Filed March 8, 1956. 


[Title of District Court and Cause. ] 


FINDINGS OF FACT AND CONCLUSIONS 
OF LAW 


Following approval and entry of record of the 
Pre-Trial Order herein, the above entitled cause 
came on regularly for trial on the 23rd day of June, 
1954, before the Honorable Gus J. Solomon, under- 
signed Judge of the above entitled Court, sitting 
without a jury. Plaintiffs appeared in person, and 
by and through Ralph H. King, Frederick Yerke, 
Jr., and Paul R. Meyer (King, Miller, Anderson, 
Nash & Yerke), of their attorneys. Defendant, J. C. 
Penney Company, a corporation appeared by and 
through Clarence J. Young and Wayne Hilhard 
(Koerner, Young, MeColloch & Dezendorf), W. H. 
Dannat Pell, Henry Stone and C. Robert Roll (Pell, 
Butler, Curtis & LeViness), of its attorneys. Defend- 
ant, The Chase National Bank of the City of New 
York, a national banking association, a predecessor 
in interest to defendant The Chase Manhattan Bank, 
a corporation, appeared by and through Clarence J. 
Young and Wayne Hillard (Koerner, Young, Mc- 
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Colloch & Dezendorf), of attorneys for said defend- 
ant, who now appear for The Chase Manhattan 
Bank. 

Thereupon evidence on their case in chief was in- 
troduced on behalf of plaintiffs followed by the 
introduction of answering evidence on behalf of de- 
fendants. All of the parties having rested, the attor- 
neys for the respective parties were directed to pre- 
pare and submit briefs to the Court. 

Thereafter the case was taken under advisement 
and the Court, having heard the evidence at the time 
of trial and having read the Pre-trial Order, which 
superseded all pleadings, and all of the testimony, 
exhibits and briefs, and being fully advised, did, on 
the 29th day of December, 1955, render and file with 
the Clerk of this Court its opinion in favor of de- 
fendants. Subsequent to December 29, 1955 the Court 
entered an order herein substituting The Chase 
Manhattan Bank as a defendant in place of The 
Chase National Bank of the City of New York. 


The Court now makes and enters the following: 


Findings of Fact 


il 
Plaintiff, Harvey L. Wells is, and at the time of 
instituting this action was, a citizen of the Umited 
States and a citizen and resident of the State of 
Oregon. 
Dae 
Plaintiff, Harry J. Albertsen is, and at the time 
of instituting this action was, a citizen of the United 


a 
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States and a citizen and resident of the State of 
California. 
3. 

Defendant, J. C. Penney Company (sometimes 
hereinafter referred to as “Penney Company or the 
Company”) is, and at all times since 1924 has been, 
a corporation organized and existing under the laws 
of the State of Delaware. 

4, 

At the commencement of the action The Chase Na- 
tional Bank of the City of New York (hereinafter 
referred to as “the Chase Bank’), a national bank- 
ing association organized and existing under the 
laws of the United States of America, was named as 
a defendant. As of April 1, 1955, it was merged into 
President and Directors of the Manhattan Company 
(Bank of the Manhattan Company), a corporation 
organized and existing under the laws of the State 
of New York, the name of which was changed to 
The Chase Manhattan Bank. Its principal place of 
business has at all times been in the City and State 
of New York. 

5. 

The matter in controversy exceeds, exclusive of 

interest and costs, the sum of $3,000. 


6. 

The business of the Penney Company consists and 
has consisted of the distribution at retail of wearing 
apparel for men, women and children, and of dry 
goods and home furnishings at low and medium 
prices through a chain of stores situated throughout 
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the United States. At the end of 1948, the last year 
plaintiff Wells was employed by the Penney Com- 
pany, it had 1,601 stores located in small, medium 
and large size communities in the 48 states, each 
store being managed by one associate. At the end of 
1950 the last full calendar year plaintiff Albertsen 
was employed by the Penney Company, it had 1,612 
stores. At the end of 1953 the Penney Company had 
a total of 1,634 stores located in the 48 states, of 
which 42 stores were located in the State of Oregon. 


The 

During the years 1937, 1938 and 1939 officials of 
the Penney Company made a study of retirement 
plans of various enterprises throughout the United 
States with the objective of developing a retirement 
plan which might be suitable to meet the needs of 
the Penney Company. Following such study and dis- 
cussions in connection therewith the Comptroller of 
the Penney Company on or about November 24, 1939 
submitted to the members of the Board of Directors 
of the Company a communication and attachments 
with reference to the establishment of a profit-shar- 
ing retirement plan for store managers and central 
and branch office executives of the Company. Said 
documents included a survey of such proposed plan, 
the plan in detail, explanatory material and exhibits. 


8. 
At a meeting held on December 5 and 6, 1939 the 
Board of Directors of the Penney Company, after’ 
consideration, adopted by unanimous vote of the full! 
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Board, subject to approval by the stockholders and 
to its completion in final form, the Profit-Sharing 
Retirement Plan (for Management Staff) which, as 
amended from time to time, is before the Court in 
this action and is hereinafter referred to as the 
“Retirement Plan” or “the Plan.” 


0, 


The term “compensation” as used in the Plan and 
as used herein means either the amount received by 
an employee of the Penney Company under contract 
as a portion of the profits of the store managed by 
him, or the amount received by a central or branch 
office employee as his share of the General Office 
Compensation Fund which is based on Company 
profits, and excludes regular salary. 


10. 


The term “participant” as used in the Plan and as 
used herein means a store manager or central or 
branch office employee having a contract entitling 
him to receive compensation, as defined in Finding 
of Fact 9 above, including store managers, buyers, 
employees holding positions of responsibility in the 
central and branch offices of Penney Company and 
executives, including those who are directors but 
excluding those who serve as directors only. It also 
includes employees holding positions of responsibil- 
ity in any wholly-owned subsidiary determined by 
the Administrative Committee to be eligible. The 
Plan requires participation by all eligible emplovees. 
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Lk 


On December 26, 1939 the Company caused to be 
mailed to store managers, including plaintiffs, and 
central and branch office executives a letter of E. C. 
Sams, then President of the Company, as follows: 


“President’s Office 
New York, N. Y. 
December 26, 1939. 


“To the Managers and Central Office Executives: 

“As you all know, it has been the unwritten policy 
of our company occasionally, when circumstances 
seemed to warrant it, to issue shares of its common 
stock to eligible executives and store managers. The 
number of shares, the price, and the time of issu- 
ance, depended in a general way on the development 
of the company. The purpose of that policy was to 
ereate incentive through ownership participation in 
the profits of the company and, also, to assist par- 
ticipants in building for themselves and their fami- 
lies a security against advanced age and often its 
incidental dependency. It is questioned by the com- 
pany’s Board whether that policy in recent years 
has met the purposes intended. 


“The Board feels strongly however, that the advis- 
ability of attaining the purposes mentioned still 
exists. It recognizes that ownership participation 
has played a part in the development of our com- 
pany. It also believes that distinct benefit will be 
gained to associates and to the company by assisting 
associates in building a security against old age de- 
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pendence. This is being widely recognized in all com- 
petitive fields because of the growing need for mak- 
ing room on management staffs for younger asso- 
ciates who may contribute quicker recognition and 
faster development of new and modern merchandis- 
ing techniques. 


“Accordingly, a profit-sharing and retirement plan 
has been devised after much thought and study, 
which it is believed in Jarge measure will in time 
meet the situation. This plan has been considered 
and approved by the Board of Directors. The adop- 
tion of the plan, however, is strictly subject to the 
stockholders’ approval, which cannot be obtained be- 
fore the next annual mecting, March 21, 1940. 


“If the plan is adopted, it will become operative 
as at January 1, 1940. The plan provides, among 
other things, for withholding a 20% portion of com- 
pensation due to all managers and central and 
branch office executives in any year. This will be- 
come part of the manager’s and executive’s savings 
under the plan. The company will also make certain 
contributions to the fund set up under the terms of 
the plan. While the plan does not require withhold- 
ing of compensation until earnings for 1940 are due, 
which would ordinarily be paid early in 1941, it will 
permit deposits up to one-third of 1939, compensa- 
tion payable early in 1940. In those cases where one- 
third of compensation is less than $500.00, deposit 
privilege will be extended permitting deposit from 
compensation to $500.00. In other words, managers 
may voluntarily deposit from their 1939 compensa- 
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tion, but there will be no compulsion as to any de- 
posit until the 1940 compensation is paid, early in 
1941. ; 

“The plan, if adopted, will not cover any asso- 
ciates other than store managers with contracts and 
general office associates included in the General Of- 
fice Compensation Fund. Therefore, men approved 
as ‘ready-to-manage’, and participants in ‘large’ 
store pools, will not be included under this Plan. 

“This makes it necessary to revise all managers’ 
contracts as of December 31, 1939. You will be ad- 
vised about your 1940 contract just as soon as possi- 
ble after the stockholders’ decision is known. This 
brief information about the new plan, coming to you 
now, will permit you to arrange your personal af- 
fairs, taking into consideration the possible adoption 
of the plan and subsequent reduction in your imme- 
diate cash income from compensation. Furthermore, 
we feel sure that when you finally have an oppor- 
tunity to go over the details of the plan you will rec- 
ognize that its liberality will make it highly profit- 
able for you to voluntarily deposit a portion of your 
compensation for 1939. 


“Full information regarding the details of the 
plan will be made available to you when all legal 
points as to its adoption can be worked out. 


“T am indeed happy to be able to advise you of 
this step. For years we have been seeking a better 
and more constructive way by which the managers 
and executives of today and tomorrow might share 
in the development of this company. Now, after a 
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year of intensive study, a plan has been developed 
that appears not only sound from the viewpoint of 
the stockholder but exceedingly attractive to every 
man in the management group. I am so enthusiastic 
about the new plan that it seems to me 1939 will 
take its place as onc of the greatest years in our com- 
pany’s history. In my judgment, through the adop- 
tion of the ‘Thrift’ plan for associates outside the 
management group, and through the development of 
this plan for managers and executives, we have 
added new strength to the Penney Company and 
paved the way for even greater progress in the years 
ahead. | 


Sincerely, 
i. C, Sams” 
12. 


On or about February 29, 1940, there was mailed 
to each stockholder of the Penney Company, includ- 
ing the plaintiffs, a document consisting of a letter 
of HE. C. Sams, then President of the Company, a 
notice of the annual mecting of stockholders to be 
held on March 21, 1940 and a proxy statement con- 
taining a summary of the Retirement Plan. The pur- 
pose of the meeting was to elect directors and to con- 
sider and vote upon the approval and adoption of 
the Retirement Plan. In his letter Mr. Sams strongly 
recommended adoption of the Plan, and stated that 
five directors, including J. C. Penney and himself, 
would not be participants, but as stockholders were 
vitally interested in the success of the Company and 
enthusiastically in favor of the Plan. 
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At the annual meeting of the stockholders held on 
March 21, 1940, the stockholders adopted a resolu- 
tion approving and adopting the Plan effective as of 
January 1, 1940. Out of a total of 2,543,984 outstand- 
ing shares of Penney Company stock listed on the 
New York Stock Exchange, 1,660,558 shares were 
represented at the meeting and 1,598,246 shares were 
voted for the resolution, 60,561 shares being voted 
against. The Plan has been continuously in effect 
since its adoption. Shares of stock owned by plain- 
tiff Wells were by his authority voted for such ap- 
proval and adoption; shares owned by plaintiff 
Albertsen were not voted. 


14. 


In the proxy statement for the annual meeting of 
the stockholders on March 21, 1940, it was stated 
that upon their approval and adoption of the pro- 
posed Plan it was the intention of the Board of Di- 
rectors to adopt for the salaried employees of the 
Company the retirement policy set forth in the 
proxy statement and such retirement policy was 
adopted by the Board of Directors by resolution on 
April 23, 1940, and was included as part of the Plan. 
The policy as so adopted fixed 60 years as the age 
for compulsory retirement, commencing January 1, 
1945, with the first such retirement to take place on 
July 1, 1945 for those who in that year were 60 years 
of age or over, and with subsequent retirements to 
take place on July 1 of each succeeding year. 
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li, 

In the form in which the Plan was adopted by the 
stockholders a participant was permitted to contrib- 
ute up to 3314% of his compensation for 1939 and 
was required to contribute 20% of his compensation 
for each year beginning with 1940 and was permit- 
ted to contribute up to 3314%. On May 28, 1940, the 
Board of Directors adopted a resolution amending 
the Plan so that the required contribution for each 
year beginning with 1940 was 3314% of compen- 
sation. 

16. 

On July 8, 1940 the Board of Directors adopted a 
resolution approving the Plan in final form and ap- 
proving and authorizing the execution of the Agree- 
ment of Trust to be entered into with the Chase 
Bank as Trustee of the Plan. The Trust Agreement 
was entered into between the Penney Company and 
Chase Bank as Trustee on the same day. At all 
times herein concerned, the trust property which is 
the subject of this action and the place of adminis- 
tration of the Trust and of the Plan have been and 
are now located in the City, County and State of 
New York. 

17. 
On August 1, 1940 in accordance with the provi- 
sions of the Plan and Trust Agreement Penney 
Company sold to the Chase Bank as Trustee of the 
- Retirement Plan 200,000 shares of its authorized 

and unissued stock for $5,700,000, later adjusted to 
$6,000,000, the price per share being $30, which was 
- the approximate per share book value of the Com- 


: . 
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pany’s outstanding stock on January 1, 1940. Such 
shares were to be and were held by the Trustee un- 
der the terms of the Plan. 


18. 

The Plan and Trust Agreement authorized the 
Trustee to borrow $5,700,000 from the Continental 
Tllinois National Bank & Trust Company of Chicago 
(hereinafter referred to as the Continental Bank) 
to provide funds with which to pay Penney Com- 
pany for the 200,000 shares of stock and to pledge 
as security for the loan all the shares of stock, to- 
gether with all other assets of the Fund. The Plan 
and Trust Agreement provided that all dividends on 
such shares of stock and all contributions received 
from the Company or from participants except a 
sum not to exceed $150,000, should be paid to Con- 
tinental Bank as received on account of the princi- 
pal and interest of the loan. 


19. 

Pursuant to the Plan and Trust Agreement a 
Loan Agreement was entered into between Conti- 
nental Bank, the Trustee, and the Company on July 
25, 1940 providing that the Continental Bank would 
loan to the Trustee $5,700,000. The loan was actually 
made on August 1, 1940, the Trustee delivering to 
Continental Bank the Trustee’s note payable on or 
before three years from its date with interest at 
144% per annum. The note provided in part as fol- 
lows: 

“To secure the payment of this note and of any 
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and all other habilities of the undersigned to the 
holder hereof, howsoever created, arising or evi- 
denced or acquired by said holder, whether direct or 
contingent, whether now or hereafter existing and 
whether accrued or to become accrued, the under- 
signed has pledged, transferred, and delivered to 
said Bank the following property, viz.: 

200,000 shares of Common Stock of J. C. 

Penney Company, a Delaware corporation, 


and, as additional security for the payment of this 
note and said other liabilities, the undersigned 
hereby pledges, assigns and transfers to the holder 
hereof all moneys, which are heretofore or hereafter 
received by the undersigned and which are, by the 
terms of said Agreement of Trust, provided gener- 
ally or specifically to be paid to the Bank or the 
holder hereof, or to be applied on any indebtedness 
of the Trustee thereunder to the Bank or the holder 
hereof, and all such moneys paid to the holder by the 
undersigned shall be applied first to the payment of 
any matured and unpaid interest hereon and any 
balance shall be applied against the principal of this 
note whether or not then due.” 


20: 

Under the terms of the Loan Agreement, the Pen- 
ney Company agreed to continue to make the 2% of 
salary contribution and the 6% of the excess profits 
contribution required to be made by it under Arti- 


_ ele 6(a) and 6(b) of the Plan, and not to reduce the 


amount of these contributions, so long as any part 
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of the note delivered by the Trustee to the Conti- 
nental Bank remained unpaid. 


21. 

The Plan, the Trust Agreement, the Loan Agree- 
ment and Note contained provisions to insure that 
the use by the Trustee of the moneys received by it 
to repay the loan would not interfere (and in fact it 
did not interfere) with the Trustee’s ability to make 
whatever payments might be required in accordance 
with the credits to the various accounts under the 
Plan to participants who might leave the employ of 
the Company in the early years of the Plan. Those 
provisions were as follows: 

(1) The Trustee was authorized by the Trust 
Agreement, Article Fourth E, and the Note that it 
delivered to the Continental Bank to retain, out of 
the cash received by it, $150,000 for working funds. 

(2) The Loan Agreement, paragraph 2, provided 
that the Bank at any time after the principal of the 
loan had been reduced to $4,500,000 or less would 
make a new loan to the Trustee up to $500,000 and 
would also release to the Trustee up to 10,000 shares 
of Penney Company stock. 

(3) Under the terms of the Plan, Article 5, and 
Trust Agreement, Article Fourth B, Eighth A, the 
Trustee was authorized to reborrow from the Conti- 
nental Bank, after any partial repayment of the 
original loan, up to $5,700,000 (including any unpaid 
balance of the original loan) and, after complete re- 
payment of any loans from the Continental Bank, to 
borrow without restriction on the security of the as- 
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sets in the Fund such amounts as might be required 
to carry out the purposes of the trust. 

The Trustee paid the loan down to $4,200,000 on 
the day that the loan was made. It did not at any 
time become necessary for the Trustee to borrow 
additional funds from the Continental Bank or from 
any other source. Both prior and subsequent to the 
repayment of the loan, the provisions set forth above 
constituted a resource of the Fund available to the 
Trustee to obtain additional moneys if any had been 
necessary to pay the eredits of participants with- 
drawing from the Plan. 

, 2. 

Based on the price of Penney Company stock on 
the New York Stock Exchange on August 1, 1940, 
the 200,000 shares of Penney Company stock sold by 
the Penney Company to the Trustee had a value of 
$16,000,000; between that date and December 29, 
1941, the date when the loan was fully repaid, the 
value ranged between $14,600,000 and $18,400,000 ; 
between August 1, 1940, and December 31, 1953, the 
value of the shares held in the Trust was never 
lower than $11,400,000. On December 31, 1953, the 
remaining Penney Company stock held by the Trus- 

tee had a market value of over $36,000,000. 

| 23, 

The Trustee repaid the loan from the Continental 
Bank in full by December 29, 1941, interest having 
amounted to $38,980.21. To do so, it used, in accord- 
ance with the provisions of the Plan and Trust 

_ Agreement, moneys received from contributions by 
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participants as well as the moneys from the Com- 
pany’s contributions measured by salary and profits 
and the dividends received on the Penney Company 
stock held by the Trustee. 


24. 

The use of the Fund’s assets to pay the loan, in- 
cluding interest and expenses, did not interfere with 
making credits to the accounts provided for by the 
Plan in accordance with the terms thereof. At all 
times from August 1, 1940, through December 31, 
1953, the resources of the Trust were sufficient to 
satisfy the credits of all participants. 


25% 

All monies used to pay the loan with which the 
stock was purchased came into the hands of the 
Trustee to be used solely in accordance with the 
Plan and Trust Agreement and retained no separate 
identity except as assets of the Fund. 


26. 

On July 25, 1940, the Comptroller of the Penney 
Company mailed to each store manager, including 
plaintiffs, and to eligible central and branch office 
executives a letter enclosing therewith a booklet 
which ineluded a copy of the Plan and Trust Agree- 
ment, together with a Participant’s Acceptance 
Form. Recipients of the letter were therein advised 
that they were expected to understand the Plan 
thoroughly and were urged to study the booklet care- 
fully. They were also advised that if any phases of 
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the Plan were not clear after study, they should pre- 
sent questions to the writer of the letter. 


a. 

Plaintiff Wells and Plaintiff Albertsen, as store 
managers, each received one of the letters referred 
to in Finding of Fact 26 above, together with the 
booklet and the Participant’s Acceptance Form. 
Each of the plaintiffs signed and returned to Pen- 
ney Company his executed Acceptance Form. All 
eligible members of the Management Staff of Pen- 
ney Company who thereafter became participants in 
the Plan also executed and returned to the Penney 
Company such Participant’s Acceptance Form. Each 
participant who executed the Acceptance Form 
stated therein that he had read and understood the 
terms of the Plan and the Trust Agreement, was 
satisfied with their terms and conditions, and agreed 
to be bound by them. Plaintiff Wells’ participation 
in the Plan continued from its inception until his 
resignation from the Penney Company on August 
31, 1948. Plaintiff Albertsen’s participation in the 
Plan continued from its inception until his dis- 
charge from the Penney Company on December 31, 
1950. 

28. 
The Plan was intended to be and is a continuing 
Plan. The original Plan participants did not consti- 
| tute a fixed class but Plan participants constitute 
an open-end class into which new participants enter 
to take the place of participants who retire or who 
_ leave the employ of the Company before attaining 
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retirement status. New participants also enter the 
Plan as the operations of the Penney Company ex- 
pand and the number of stores increases. There is a 
constant flow of participants into and out’of the 
Plan. In 1940 when the Plan was established there 
were 1,716 participants. At the end of the year 
1953, there were 1,955 participants. The number of 
new participants entering the Plan from 1940 to 
1953 was 1,454 as against 1,215 leaving the Company 
on retirement or earlier separation. Of the 1215 leav- 
ing the Company on retirement or earlier separa- 
tion, 272 retired with stock, 102 died prior to reach- 
ing retirement status and without receiving stock, 
and 841 left the Plan for other reasons without re- 
ceiving stock. 
29. 

On or about November 12, 1940 the United States 
Treasury Department issued a ruling that the Re- 
tirement Plan met the requirements of Section 165 
of the Internal Revenue Code and therefore quali- 
fied as an employees’ trust entitled to exemption 
from Federal income taxes. Subsequent to the amend- 
ment of Section 165 by the Revenue Act of 1942, the 
Treasury Department on or about December 21, 
1944, issued a ruling that the Plan met the require- 
ment of Section 165(a) of the Internal Revenue 
Code as amended and therefore qualified as an em- 
ployees’ trust entitled to exemption from Federal 
income taxes. The Treasury Department has also de- 
termined that amendments to the Plan submitted to 
it from time to time do not affect the Plan’s contin- 
ued qualification as an employees’ trust entitled to 
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exemption from I*ederal income taxes under the ap- 
plicable provisions of Section 165 of the Internal 
Revenue Code, and the Plan has so qualified at all 
times since its adoption. 


30. 
Pursuant to the provisions of the Retirement Plan 
the following action was taken for the years 1940 
through 1953 inclusive: 


A. From their profit-sharing compensation 
earned in 1939 and paid in 1940, 1,130 participants 
made voluntary contributions (being up to 33144% 
of the 1989 compensation of each) in the total 
amount of $1,666,827.89, of which amount $1,575,000 
was paid to the Trustee on August 1, 1940, and the 
remainder of $91,827.89 was paid to the Trustee on 


September 26, 1940. 


Lb. Each participant out of profit-sharing com- 
pensation earned in the years 1940 and 1941 contrib- 
uted to the Fund under the Plan 3314% of such an- 
nual compensation. Pursuant to the action taken by 
the Board of Directors in amending this Article be- 
cause of increased Federal Personal Income Taxes, 
the percentage of each participant’s contribution for 
subsequent years was reduced to 20% of his annual 
profit-sharing compensation. 


C. After the close of the calendar year 1940 and 
of each calendar year thereafter, the Penney Com- 
pany contributed annually to the Fund under the 


- Plan: 


1. An amount equal to 2% of the prior year’s 
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aggregate regular salary paid to all employees re- 
ceiving compensation as defined in the Plan for all 
or any part of the respective year, ite to Ar- 
ticle 6(a) of the Plan. 


2. Hor each of the years 1940 through 1949, an 
amount equal to 6% of its consolidated net profits 
for the calendar year in excess of 15% of its com- 
mon stock book value as at the beginning of such 
calendar year, pursuant to Article 6(b) of the Plan. 
However, pursuant to the action of the Board of 
Directors taken because of the increased Federal 
taxes applicable to corporate profits for the years 
1940 through 1945, in computing the contribution 
for these years called for by Article 6(b) there was 
charged against the consolidated net profits of the 
Company a lower amount for Federal taxes than the 
amount actually payable. For the years 1946 to 1949, 
pursuant to an amendment adopted by the Board of 
Directors restoring subdivision (b) of Article 6 to 
its original form effective January 1, 1946, the Com- 
pany’s 6% contribution was computed and made as 
originally provided in Article 6(b). 


3. For each of the years 1950 through 1953, pur- 
suant to an amendment to the Plan approved by the 
stockholders at a special Stockholders’ Meeting held 
on December 27, 1950, an amount equal to 2% of the 
profits of the Company and its wholly owned subsid- 
iaries for such calendar year available to its common 
stock as shown by the books of the Company before 
deduction of provision for Federal taxes based on 
the profits of the Company and its subsidiaries, and 
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the amounts required to be contributed by the Com- 
pany for such year under the terms of its Thrift 
and Profit-Sharing Retirement Fund Plan and un- 
der the terms of this Plan. 


Blk 
A. The annual contributions of each participant 
were credited to his separate account upon records 


maintained by the Administrative Committee of the 
Plan. 


B. The Company’s annual contributions meas- 
ured by profits under Article 6(b) of the Plan were 
placed in an excess profits account for eredit to ac- 
counts of participants upon their retirement or 
other separation from the Company. 


C. The 200,000 shares of Penney Company com- 
mon stock were separated in the Fund’s account into 
two blocks, one of 50,000 shares and one of 150,000 
shares, with actual cost apphed to each block and 
such cost to be covered as set forth in subparagraphs 
D and FE below. None of the 200,000 shares of stock 
were allocated or credited to the account of any par- 
ticipant but all such shares were held by the Trustee 
for distribution without cost to participants reach- 
ing retirement status. The method of determining 
the number of shares a retiring participant receives 
is set forth in Article 10 of the Plan as follows: 

“(by 1. * * * the retirmg participant will re- 
ceive without cost, from the 50,000 share block of 
J. C. Penney Company common stock, that number 
of shares (but never in excess of 1,000 shares) rep- 
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resented by the proportion of 150,000 shares that 
the participant’s total contributions at the time of his 
or her retirement bear to the aggregate of such con- 
tributions of all participants in the Fund at such 
time—except that at any time that any cost deter- 
mined as applying to the 50,000 share block is not 
eovered by credits, the participant, in order to re- 
ceive any shares, must pay the Trustee or have de- 
ducted from the amount available for the purchase 
of his annuity, the net debit cost at the time of re- 
tirement of the shares to which he or she is entitled. 

“2. When the 50,000 share block of stock is ex- 
hausted, distribution on retirement shall be from the 
150,000 share block, based on the proportion of the 
remaining shares that the retiring participant’s 
total contributions at the time of his or her retire- 
ment bear to the aggregate contributions of all par- 
ticipants at such time. In such event, the stock shall 
be delivered to the retiring participant without 
charge and there shall be charged against the Re- 
serve for Retirement account the uncovered cost of 
the stock delivered to any retiring participant as 
represented by the stock account of the Fund. The 
number of shares to be distributed to any partici- 
pant shall be limited to 1,000.” 

In January, 1946, the common stock of the Com- 
pany was split three-for-one and the 50,000 share 
block, after distribution of 7,163 to participants re- 
tiring in 1945, became 128,511 shares and the 150,000 
share block became 450,000, the maximum number 
of shares distributable to a retiring participant be- 
coming 3,000. To December 31, 1953, all distributions 


: 
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of stock to retiring participants were made from the 
original 50,000 share block. 

D. The Company’s contributions measured by sal- 
ary under Article 6(a) of the Plan were eredited to 
the $1,500,000 cost of the 50,000 share block until 
that cost was entirely covered in September, 1941, 
by this contribution for 1940 amounting to $102,- 
206.97 and dividend credits of $1,397,793.03. There- 
after sueh contributions were credited to the Re- 
serve for Retirement Account for the purpose of 
eovering the $4,500,000 cost of the 150,000 share 
block. On December 31, 1953 there was in the Re- 
serve for Retirement Account the sum of $2,149,- 
996.23 and the balanee of uncovered cost to be cov- 
ered by future annual Company contributions meas- 
ured by salary under Article 6(a) was $2,350,003.77. 

EK. After payment therefrom of interest on the 
money borrowed to purchase the stock and incidental 
Plan expenses not borne by the Company, dividends 
received by the Trustee on the 200,000 shares of 
stock (ineluding the dividend credit of $300,000 rep- 
resenting the equivalent of dividends of $1.50 per 
share paid by the Company on its outstanding com- 
mon stock in 1940 prior to the date the Trustee pur- 
ehased the stock, being the adjustment provided for 
in Article 5 of the Plan) were applied to cover the 
cost of the 50,000 share block of stoek, which was 
covered in September, 1941. Dividends received by 
the Trustee thereafter were credited to the Dividend 


_ Account. On August 8, 1945, the Trustee paid the 


1 
| 


Company $300,000, the amount of the adjustment 
referred to above, as an addition to the purchase 
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price of the stock which payment was charged 
against the Dividend Account. Participants’ ac- 
counts were credited with their proportionate share 
of the net balance in the Dividend Account upon 
their retirement or other separation from the Plan. 


oe 

Upon separation from the Plan, whether for re- 
tirement or otherwise, the total credits to the ac- 
count of each participant consisted of: 

(a) all of his own contributions; 

(b) his share of the Company’s contributions 
measured by profits ; 

(c) his share of the Dividend Account; 

(d) his share of the net earnings of the Fund; and 

(e) commencing with July 1, 1949, his share of 
the insurance companies’ rate credits (dividends) 
paid under the Group Annuity Contracts effective 
March 1, 1948. 

33. 

The Plan provided that a participant reaching 
retirement status would receive a paid-up non- 
assignable annuity purchased with his total Plan 
credits on the date of his retirement, together with 
the number of shares of Penney Company stock to 
which he was entitled under the formula provided 
in the Plan. Retirement for a participant was to be 
effective on July 1st of the year in which he reached 
retirement status. 

34. 

The Plan provided that a participant leaving the | 

Plan for any reason prior to reaching retirement » 
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status, or in the ease of death, his beneficiary, would 
receive in cash his total Plan eredits as of the date 
of his separation. After March 1, 1948, such a par- 
ticipant received such credits in the form of de- 
ferred annuities surrenderable for cash with rights 
in his beneficiary if participation ceased because of 
death to receive such amounts under the death bene- 
fit provisions of the Group Annuity Contracts held 
by the T'rustee. No participant leaving the Plan for 
any reason (including death) before reaching re- 
tirement status was entitled to receive any of the 
shares of stock held by the Trustee for distribution 
to retiring participants. 
30. 

During the period 1940 to 1953, both inclusive, the 
total reecipts of the Trust Fund under the Plan were 
$93,478,047.51, comprised of the following items: 


Dividends on Penney Company 


stock held by the Trustee..... $18,767,057.95 
Company contributions under 

PRUNCPOCA) nance... . ee comes 2,252,203.20 
Company contributions under 

Peaercrero(b)”......... 00... 17,986,969.84 
Participants’ contributions ..... 50,170,113.52 
BMGQwEMMINSS ............... 1,015,799.08 


Rate Credits (dividends) from in- 
surance companies (after 1948) —3,285,903.92 


36. 
During the period 1940 to 1953, both inclusive, 
eredits withdrawn by participants ceasing participa- 
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tion before reaching retirement status aggregated 
$13,169,736.56, comprised of the following items: 


Dividends on Penney Company 


stock held by the Trustee...... $9 316,228.13 
Company contributions under Ar- 

mele OCD)... .. eee ee 2,477,527.66 
Participants’ contributions ...... 7,850,563.22 
Find Harnines.-... . eee 206,889.92 


Rate Credits (dividends) from in- 
surance companies (after 1948) 318,527.63 


37. 

During the period 1940 to 1953, both inclusive, 
credits withdrawn by participants who reached re- 
tirement status aggregated $10,981,476.76 comprised 
of the following items: 


Dividends on Penney Company 


stock held by the Trustee...... $2,124,514.64 
Company contributions under Ar- 

ticle 6(D). «.«eu.cgr cee 2,054,182.49 
Participants’ contributions ...... 6,357,747.93 
Hund Harnings®..... ae 190,600.93 


Rate Credits (dividends) from in- 
surance companies (after 1948) 254,430.77 


38. 

In accordance with the provisions of the Plan, the 
Company’s annual contributions measured by sal- 
aries under Article 6(a), totaling $2,252,203.20 from 
1940 to 1953, have been used for the purpose of cov- 
ering the cost of the 200,000 shares of stock, as ex- 
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plained in Finding of Fact 31, subparagraph D, and 
no part of such contributions was credited to partici- 
pants’ accounts or withdrawn by participants. 


39. 

On December 31, 1953, participants’ total credits 
under the Plan amounted to $65,636,598.36, covered 
to the extent of $63,286,594.59 by I'und assets con- 
sisting of cash on hand and receivable, Government 
bonds and deferred annuities issued by four insur- 
ance companies. The total direct contributions to 
such assets by the participants amounted to $35,961,- 
802.37. The difference of $2,350,003.77 between par- 
ticipants’ total credits and the foregoing Fund assets 
represented the remaining uncovered cost on the 
books of the Fund of the original 150,000 share 
block of stock, to be covered by the Company’s an- 
nual 2% of salary contribution under Article 6(a). 
In addition to the foregoing assets the Trustee held 
on December 31, 1953 for distribution to retiring 
participants under the terms of the Plan 483,754 
shares of Penney Company stock, having a market 
value of $36,039,673.00. Penney Company has had an 
unbroken profit and dividend record from the time 
of its incorporation in Delaware in 1924. 


40. 

On July 1 of each year commencing with the year 
1945 each participant who had attained, or in that 
year attained, the age of 60, as defined in the Plan, 
received a paid-up non-assignable annuity purchased 
with his Plan credits and, without cost, a number of 
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the shares of stock held by the Trustee computed 
under the formula of the Plan. By December 31, 
1953 the Trustee had distributed to such retiring 
participants the total of 101,920 shares of Penney 
Company stock held by it in the Fund under the 
Plan, of which 7,163 were distributed prior to the 
three-for-one stock split in 1946. 


41. 

Each participant whose participation ceased prior 
to July 1, 1945, or thereafter but prior to such par- 
ticipant’s reaching age 60, as defined in the Plan, or 
in case of death, his beneficiary, received his Plan 
eredits as of the date his participation ceased but 
did not receive any of the shares of stock held by the 
Trustee. 

42. 
The purposes of the Plan were: 


(a) to inaugurate a compulsory retirement policy, 

(b) to help provide security for the future, 

(c) to provide hberal benefits on retirement and 
earlier separation, 

(d) to constitute an improvement over the for- 
mer outright sales ofi Penney Company stock from 
time to time to associates, and 

(e) to act as a further incentive to those who were 
serving and preparing to serve 

(i) by providing for credits to accounts from 

Company contributions measured by profits 
and from dividends on the Penney Company 
stock held in the Trust, and 
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(ii) from the potential ownership of Penney Com- 
pany stock to be received upon reaching re- 
tirement status. 

43. 

The stock provisions of the Retirement Plan are 

an integral part of the Plan. 


44, 

The provisions of the Plan, including those for 
mandatory retirement, acquisition of Penney Com- 
pany stock by the Trustee, distribution of such stock 
to participants reaching retirement status, use of 
dividends for the benefit of participants leaving the 
Company upon retirement or carlier separation, par- 
ticipants’ contributions and Company contributions, 
constitute a unified structure, and each such provi- 
sion is inseparable from the Plan as a whole. 


441f, 

A. From the inception of the Plan in 1939 
through 1953, the Administrative Committee con- 
sisted of men who were participants in the Plan, ex- 
cept that from July 1, 1951 to April, 1953, Mr. A. W. 
Hughes, who had ceased to be a participant, was on 
the Administrative Committee. The identity of such 
men changed from time to time. 

B. From 1943 to April 20, 1946, the Operating 
Committee consisted of 8 men, 7 of whom were par- 
ticipants. From April 20, 1946 through 1951, said 


Committee consisted of 7 participants, except that 


from July, 1951, to the end of 1951, Mr. A. W. 
Hughes was on the Operating Committee, but he 
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was not a participant in the Plan during that pe- 
riod. During both periods the identity of the mem- 
bers of the Operating Committee changed from time 
to time. 

C. From 1939 to 1951, the Board of Directors 
consisted of 11 men. From 1939 to 1945, 6 of said 11 
men were participants in the Plan. In 1946, 5 of said 
11 men were participants. In 1947, 6 of said 11 men 
were participants. From 1947 until 1950, 6 of the 11 
were participants. In 1950 and until July 1, 1951, 
6 of the 11 were participants. After July 1, 1951, 
5 of the 11 were participants. 

D. The men referred to in subparagraphs A, B 
and C above at no time used their position for their 
own benefit, and at all times acted in good faith and 
for the benefit of the trust. 


45, 

The Plan is liberal in that, although only partici- 
pants reaching retirement status receive shares of 
stock in addition to their other credits, a participant 
leaving the employment of the Company at any time 
before reaching retirement status, regardless of his 
length of service or years of participation or the 
reason for his separation, not only receives back all 
of his own contributions to the Plan but also re- 
ceives all other credits to his account, computed in 
the same manner as though he had reached retire- 
ment status. 

46. 

The fact that older employees, among them some 

members of the Company’s Board of Directors, wlio 
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were among the first to quahfy for retirement with 
stock, received a slightly greater number of shares 
than younger and future employees will receive 
when they retire, does not render the Plan unfair or 
discriminatory. here is a sound and rational basis 
for permitting employees who have not built up 
large credits for themselves under other provisions 
of the Plan to receive an advantage in connection 
with the distribution of stoek under the formula set 
forth in Finding of Fact 31, subparagraph C. 


47. 
The Plan is generous and sound. 


48. 

- The Plan does not: 

(a) encourage any passion for gambling, 

(b) take money from people who ean ill afford 
to lose it, 

(ec) encourage hope of gain without service or 
effort, 

(d) induce habits of waste, idleness or hatred of 
honest labor, 

(e) promote deterioration of moral qualities, or 

(f) discourage useful business and industry. 

The Plan is not a lottery or a wagering contract; 
neither is it a Tontine contract. 


49, 
There is no proper basis for attacking the integ- 
rity of the executive officers and members of the 
Penney Company Board of Directors who were re- 


246 A.D. Wells and H, J. Albertsen, vs. 


sponsible for the adoption of the Plan, and who are 
responsible for its administration. 


50. 

Plaintiff Wells, during the period of his partici- 
pation in the Plan from January 1, 1940 to August 
31, 1948, received from the Penney Company reg- 
ular salary totaling $29,955, and in addition Manag- 
er’s Contract Compensation totaling $56,924.22. He 
contributed $13,929.70 from his Contract Compensa- 
tion to the Trust Fund under the Plan. 


ol. 

On ceasing participation in the Retirement Plan 
on August 31, 1948 at the age of 52 years, plaintiff 
Wells had total credits in the Fund of $22,563.48, 
consisting of: 


(a) the total of his own contributions 
VOCCOLUDOIH OCS KO eRe. 6 em $13,929.70 
(b) his share of the Company’s ex- 
cess profit contributions through 
dCi VOU AUONE Wes G6 wade o ode 4,075.52 
(c) his share of the Dividend Ac- 
count at August 31, 1948, 
MOMMIES CO... en 4,558.26 


$99 563.48 


All these credits were used to purchase for him 
installment refund annuities which plaintiff Wells 
elected to cancel, receiving his total credits of $22,- 
563.48 in cash. In addition he received on April 1, 
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1949, $643.83 representing earning eredits of the 
Fund. 
o2. 

Plaintiff Albertsen, during the period of his par- 
ticipation in the Plan from January 1, 1940 to De- 
eember 31, 1950, received from the Penney Company 
regular salary totaling $48,900, and in addition Man- 
ager’s Contract Compensation totaling $137,052.71. 
He contributed $30,213.13 from his Contract Com- 
pensation to the Trust Fund under the Plan, 


Det 
On ceasing participation in the Retirement Plan 
on December 31, 1950 at the age of 54 years, plain- 
tiff Albertsen had total credits in the Fund of $52,- 
967.81, consisting of: 
(a) the total of his own contribu- 
Honswamountime to............ $30,213.13 
(b) his share of the Company’s ex- 
cess profit contributions through 


Peo pannouriting to...........0. 10,386.23 
(c) his share of the Earnings credit 
through 1950 amounting to..... 1,104.89 


(d) his share of the Dividend Ac- 
eount at December 31, 1950, 
meemmbine TO... 6605... ee. 10,280.94 
(e) his share of insurance companies’ 
rate eredits (dividends) under 
the Group Annuity Contracts 
Pern 2... we we 982.62 


WG see cee ee ee a $52,967.81 
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All these credits were used to purchase for him 
installment refund annuities under which payments 
would commence on August 1, 1956, the year in 
which he would be 60, which annuities are ‘still in 
force. 

o4. 

There is no evidence in the case that plaintiff 
Wells, plaintiff Albertsen or any other former par- 
ticipant in the Plan, who did not attain retirement 
status, made any claim between 1940 and the com-. 
mencement of this action that the Plan or Trust 
Agreement were invalid in any way. 


Do. 

Plaintiffs Wells and Albertsen, as well as all for- 
mer participants in the Plan who did not achieve 
retirement status, have accepted benefits which have 
included large contributions by the Penney Com- 
pany. The Penney Company made its original con- 
tribution and its subsequent contributions to the 
Plan on the basis of acceptance forms signed by all 
participants in which they agreed to be bound by 
the terms of the Plan and Trust Agreement, and on 
the basis of the validity of the Plan. 


56. 

The action brought by plaintiffs Wells and Albert- 
sen is brought by them on behalf of themselves and 
on behalf of those persons who were participants in 
the Plan during 1940 and 1941 and whose contribu- 
tions formed one source of the receipts used by the 
Trustee in repaying the loan to the Continental 
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Bank and who separated from the Plan without at- 
taining retirement status, and the heirs, legal repre- 
sentatives and beneficiaries of such former partici- 
pants. 
oT. 

he persons on whose behalf the plaintiffs Wells 
and Albertsen have brought this action constitute a 
elass of former participants so numerous (being in 
excess of 690) that it is impracticable to bring them 
all before the Court. Such former participants are 
similarly situated with respect to the said named 
plaintiffs and have no interests that are in conflict 
with those of the named plaintiffs and are ade- 
quately represented by said named plaintiffs. 


ab 


o8. 

It would be highly inequitable to permit plaintiffs 
Wells and Albertsen to recover in this proceeding, 
either on their own behalf or on behalf of the class 
for which they are suing. 


Based upon the foregoing Findings of Fact the 
Court now makes the following: 


Conclusions of Law 
ih, 
Diversity of citizenship exists between plaintiffs 


Wells and Albertsen and defendants and has existed 


| 


since the commencement of the action. The amount 


in controversy exceeds, exclusive of interest and 


: 
costs, $3,000.00. The Court, therefore, has jurisdic- 


tion over this ease under 28 U.S.C. See. 1332. 


i) 
Ol 
cn) 
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2. 

This action is properly maintainable in this Court 
by the plaintiffs Wells and Albertsen as a class ac- 
tion under Rule 23(a)(1) of the Federal Rules of 
Civil Procedure. 

Be 

The Trustee adequately represents the interests of 
all present participants in the Plan and it is there- 
fore not necessary that such participants be made 
parties in this action under Rule 19 of the Federal 
Rules of Civil Procedure. 

4, 

The J. C. Penney Company Profit-Sharing Retire- 
ment Plan (for Management Staff) and Trust 
Agreement in connection therewith are to be con- 
strued in accordance with the laws of the State of 
New York. 

5. 

The stock distribution provisions of the Penney 
Company Retirement Plan are valid and legal and 
do not involve a lottery or other illegal scheme. 


6. 

The prohibition against lotteries, bookmaking and 
gambling in the New York Constitution and the 
New York Statutes defining a lottery were never 
designed to nor do they cover a situation of the kind 
involved in this action in which stock is distributed 
to employees who qualify under retirement or pen- 
sion plans. 

r. 


The provisions of the Penney Company Retire= 
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ment Plan under which stock is held for distribution 
to employees who attain retirement status do not 
violate the prohibition against lotteries, bookmaking 
and gambling in the New York Constitution and the 
New York Statutes. 
8. 

The stoek distribution provisions of the Penney 
Company Retirement Plan do not violate the publie 
policy of the State of New York. 


oe 
The stoek provisions of the Retirement Plan are 
an integral part of the Plan. 


10. 

Whether the stock provisions are considered sep- 
arately or in connection with other portions of the 
Retirement Plan, the distribution of stock to only 
those persons who reach retirement age and other- 
wise qualify under the Plan is a vahd and legal ar- 
rangement. 

dle, 

The Retirement Plan and Trust Agreement and 
amendments thereto have at all times been qualified 
as an employees’ trust under Sections 165 and 
165(a) of the Internal Revenue Code. 


12. 
The stock provisions of the Retirement Plan do 


| not conflict with Federal tax law. 


13. 
The fact that older employees, among them some 
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members of the Company’s Board of Directors, who 
were among the first to qualify for retirement with 
stock, received a slightly greater number of shares 
than younger and future employees will ‘receive 
when they retire, does not render the Plan fraud- 
ulent or Ulegal. 

14. 

There is no basis for attacking the integrity of 
the executive officers and members of the Penney 
Company Board of Directors who were responsible 
for the adoption of the Plan, and who are responsi- 
ble for its administration. 


15. 

The Retirement Plan and Trust Agreement be- 
came a binding contract between the Penney Com- 
pany and each participant, including plaintiffs, 
when such participant executed and delivered to the 
Penney Company his Participant’s Acceptance 
Form. 

16. 

All funds received by the Trustee from Company 
contributions, participants’ contributions, dividends 
on Penney Company stock and earnings of the Fund 
together with the 200,000 shares of Penney Company 
stock became the property not of any participant, 
but of the Trustee, subject only to the terms of the 
Retirement Plan and Trust Agreement. 


ii 
In one sense, all of the company’s contributions 
can be characterized as being part of the compensa- 
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tion paid to participants; but that does not mean 
that the participants were entitled to receive such 
contributions or the benefits thereof in a manner 
other than that specified in the Plan itself; nor does 
it mean that the loan with which the stock was pur- 
chased was repaid solely from funds contributed by 
the participants. 
18. 

No participant had or has any right or interest 
with respect to the shares of Penney Company stock 
at any time held by the Trustee of the Plan except 
as prescribed by the terms and conditions of the 
Plan. 

NS) 


The Court has already found that the Plan is 
valid, but even if by some technical construction the 
Plan was found to constitute a lottery or other il- 
legal scheme, it would, under all the facts and cir- 
eumstances herein, be highly inequitable to permit 
plaintiffs to recover either on their own behalf or on 
behalf of the class for which they are suing. 


20. 

Neither plaintiffs nor any member of the class 
whom they represent is entitled to receive any shares 
of the Penney Company stock held by the Trustee of 
the Penney Company Retirement Plan. 


2ile 


Defendants are entitled to have judgment entered 


in their favor and against plaintiffs Wells and Al- 
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bertsen and against each and every member of the 
class whom they represent. 


Dated: Portland, Oregon this 8th day of March, 


1956. 
/s/ GUS J. SOLOMON, 
District Judge. 


Acknowledgment of Service Attached. 
[Endorsed]: Filed March 8, 1956. 
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In the United States District Court 
for the District of Oregon 


Civil No. 6095 


HARVEY L. WELLS and HARRY J. ALBERT- 
SEN, on behalf of themselves, and others simi- 
larly situated, Plaintiffs, 

vs. 


J. C. PENNEY COMPANY, a corporation, and 
THE CHASH MANHATTAN BANK, a cor- 
poration, successor in interest to The Chase 
National Bank of the City of New York, 

Defendants. 


FINAL JUDGMENT 


This cause came on regularly for trial on the 23rd 
day of June, 1954, before the Honorable Gus J. 
Solomon, undersigned Judge of the above entitled 
Court, sitting without a jury. Plaintiffs appeared in 
person, and by and through Ralph H. King, F'red- 


a1 
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erick Yerke, Jr., and Paul R. Meyer (King, Miller, 
Anderson, Nash & Yerke), of their attorneys. De- 
fendant, J. C. Penney Company, a corporation ap- 
peared by and through Clarence J. Young and 
Wayne Hilliard (Koerner, Young, McColloch & 
Dezendorf), W. H. Dannat Pell, Henry Stone and 
C. Robert Roll (Pell, Butler, Curtis & LeViness), of 
its attorneys. Defendant, The Chase National Bank 
of the City of New York, a national banking asso- 
ciation, a predecessor in interest to defendant The 
Chase Manhattan Bank, a corporation, appeared by 
and through Clarence J. Young and Wayne Hilliard 
(Koerner, Young, McColloch & Dezendorf), of at- 
torneys for said Defendant. Said The Chase Man- 
hattan Bank having, subsequent to trial but prior to 
judgment herein, been substituted as a party defend- 
ant in place of The Chase National Bank of the City 
of New York at this time appears by and through 
Clarence J. Young and Wayne Hilliard (Koerner, 
Young, McColloch & Dezendorf), of attorneys for 
said substituted defendant. 

The issues raised by the Pre-trial Order having 
been duly tried and the Court having filed its opin- 
ion on the 29th day of December, 1955 and the Court 

men the ...... day oh 4. ae , 1956 having filed 
its Findings of Fact and Conclusions of Law direct- 

ing judgment as hereinafter provided and _ being 
fully advised in the precises, it is now 

Ordered, Adjudged and Decreed, that judgment 

| be and the same is hereby entered in favor of de- 
_ fendants; it is further 
Ordered, Adjudged and Decreed, that the action 
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herein be and the same is hereby dismissed on the 
merits as to the plaintiffs, Harvey L. Wells and 
Harry J. Albertsen and as to each and every mem- 
ber of the class whom they represent. : 


Dated: Portland, Oregon this 8th day of March, 
1956. 
/s/ GUS J. SOLOMON, 
District Judge 


[Endorsed]: Filed March 8, 1956. 


[Title of District Court and Cause. ] 


NOTICE OF APPEAL 


Notice is hereby given that Harvey L. Wells and 
Harry J. Albertsen, on behalf of themselves, and 
others similarly situated, plaintiffs above named, do 
hereby appeal to the United States Court of Appeals 
for the Ninth Circuit from the final judgment en- 
tered in this action on March 8, 1956. 


/s/ KING, MILLER, ANDERSON, 
NASH & YERKE 


/s/ RALPH H. KING 
/3/ FREDRIC A. YERKE, JR. 
/3s/ PAUL R. MEYER 
Attorneys for Plaintiffs 
Acknowledgment of Service Attached. 
[Endorsed]: Filed April 5, 1956. 
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BOND ON APPEAL 


know All Men By These Presents that we, Harry 
J. Albertsen, as Principal, and United Pacific In- 
surance Company, a corporation of the State of 
Washington, having an office and usual place of 
business in the City of Portland, County of Mult- 
nomah, State of Oregon, as Surety, are held and 
firmly bound unto J. C. Penney Company and The 
Chase Manhattan Bank, defendants above named, in 
the sum of Two Hundred Fifty Dollars ($250), law- 
ful money of the United States of America, for 
which payment well and truly to be made unto said 
J. C. Penney Company and The Chase Manhattan 
Bank, their successors and assigns, we bind our- 
selves, our heirs, personal representatives, successors 
and assigns, jointly, severally and firmly by these 
presents. 


Whereas, lately in an action pending in the 
United States District Court for the District of Ore- 
gon between Harvey L. Wells and Harry J. Albert- 
sen, on behalf of themselves, and others similarly 
situated, as plaintiffs, and J. C. Penney Company 
and The Chase Manhattan Bank, as defendants, a 
judgment was entered against plaintiffs, and plain- 
tiffs having filed a notice of appeal from said judg- 
ment to reverse said judgment on appeal to the 
United States Court of Appeals for the Ninth Cir- 
cuit, 


Now the condition of this obligation is such that, 


i 
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if the said plaintiffs shall pay the costs if the appeal 
is dismissed or the judgment affirmed or such costs 
as the appellate court may award against plaintiffs 
if the judgment ¢f modifled, then this obligation 
shall be void, otherwise to remain in full force and 
effect. 


In Witness Whereof, Harry J. Albertsen, as 
Principal, and United Pacific Insurance Company, 
as Surety, have caused their names to be hereto 
signed by their representatives duly authorized 
thereto, and said Surety has caused its corporate 
seal to be hereto affixed by its attorney in fact, this 
2nd day of April, 1956. 


HARRY J. ALBERTSEN 
By FREDRIC A. YERKE, JR. 
Of his Attorneys 


UNITED PACIFIC INSURANCE 
COMPANY 


[Seal] By EMMA M. KEMP, 
Attorney in Fact 


Acknowledgment of Service Attached. 
[Endorsed]: Filed April 5, 1956. 
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ORDER TRANSMITTING ORIGINAL 
EXHIBITS 


Plaintiffs having designated the following exhib- 
its to be included in the record on appeal in the 
above entitled and numbered action, pursuant to the 
provisions of Rule 75 (1) of the Federal Rules of 
Civil Procedure, and the court having considered 
the matter and being fully advised in the premises, 
it is hereby 


Ordered that the clerk of this court transmit to 
the clerk of the United States Court of Appeals for 
the Ninth Circuit the originals, in lieu of copies, of 
the following Exhibits: 


ih PAS 2 through 9, 12, 14, 16, 18, 20, 22, 81, 37 
irons 39, 51, 55, 67 through 77, 79, 90, 91, 96, 99, 
102 through 104, 109, 111, 114, 115, 120, 122 through 
127, 129 through 139D, 140, 141, 145 through 155, 
174, 175, 185 through 193, 194 through 207, 208A 
through D, 210, 211, 215A through H, 222A through 
D, 227A, 233 through 244, 245 through 254H, 260 
through 263, 280, 282A through J, 292, 303 through 
309, 309 through 311, 312A through D, 313 through 
220, 323 through 326, 329 through 335. 


Dated this 13th day of April, 1956. 


/s/ GUS J. SOLOMON, aa 
Judge : 


[Endorsed]: Filed April 18, 1956. 
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In the United States District Court 
for the District of Oregon 


CERTIFICATE OF CLERK 


United States of America, 
District of Oregon—ss. 


I, R. DeMott, Clerk of the United States District 
Court for the District of Oregon, do hereby certify 
that the foregoing documents consisting of Com- 
plaint; Answer of defendant the Chase National 
Bank of The City of New York; Answer of defend- 
ant J. C. Penney Company; Opinion of Judge Solo- 
mon; Order of substitution of party defendant; 
Findings of fact and conclusions of law; Final judg- 
ment; Notice of appeal; Bond on appeal; Designa- 
tion of contents of record on appeal; Order trans- 
mitting original exhibits and Transcript of docket 
entries, constitute the record on appeal from a jJudg- 
ment of said court in a cause therein numbered Civil 
6095 in which Harvey L. Wells and Harry J. Al- 
bertsen, on behalf of themselves, and others simi- 
larly situated are the appellants and J. C. Penney 
Company, a corporation, and The Chase Manhattan 
Bank, a corporation, successor in interest to The 
Chase National Bank of the City of New York are 
the appellees; that the said record has been prepared 
by me in accordance with the designation of con- 
tents of record on appeal filed by the appellant, and 
in accordance with the rules of this court. 


I further certify that there is enclosed herewith 
the reporter’s transcript of proceedings. The Pre- 
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trial order is being forwarded under separate cover 
and the exhibits are being forwarded by the attor- 
neys for the appellants. 

I further certify that the cost of filing the notice 
of appeal, $5.00 has been paid by the appellant. 

In Testimony Whereof I have hereunto set my 
hand and affixed the seal of said court in Portland, 
in said District, this 9th day of May, 1956. 


[Seal] R. DE MOTT, 
Clerk 


By THORA LUND, 
Deputy 


United States District Court 
District of Oregon 


Civil No. 6095 


HARVEY L. WELLS and HARRY J. ALBERT- 
SEN, on behalf of themselves and other simi- 
larly situated, Plaaniitis, 

vs. 


J. C. PENNEY COMPANY, a eorporation, and 
THE CHASE NATIONAL BANK OF THE 
CITY OF NEW YORK, a national banking 
association, Defendants. 


TRANSCRIPT OF PROCEEDINGS 


Portland, Oregon, June 23, 1954 
Before: Honorable Gus J. Solomon, District 
Judge. 
Appearances: Messrs. Ralph H. King, Fredrie 
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A. Yerke, Jr., and Paul Meyers, of Attorneys for 
Plaintiff. Messrs. Clarence J. Young, W. H. Dan- 
net Pell, Henry Stone, Robert Roll, and Wayne 
Hilliard, of Attorneys for Defendants. 


Court Reporters: Gordon R. Griffiths and John 
S. Beckwith. [1*] 


The Court: Let’s consider the time for filing 
briefs in the Wells-Albertsen case. When can you 
get in the first brief ? 

Mr. King: It is pretty hard to write two briefs 
at the same time. We could probably have our brief 
in by the date that theirs is due in the other ease, 
on the 10th of August. 

The Court: You will have until the 10th of 
August for the first brief. 


Mr. Young: And three weeks for us, your 
Honor, thereafter. 

The Court: That is September Ist. How about 
the 14th of September for the reply? 

Mr. King: That is fine. 

The Court: Then I will try to get the decision 
out by the end of September. 

Has the Pre-Trial Order in the Wells-Albertsen 
ease been signed already? 

Mr. King: Yes, it has, your Honor. 

Mr. Young: Yes. 

Mr. King: There is that one page to be substi- 
tuted. 

The Court: I have already signed it, and I 


* Page numbering appearing at top of page of Reporter’s orig- 
inal certified Transcript of Record. 
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think Mr. Bishop has made the change. I have read 
the Pre-Trial Order in its entirety on this one. 

Mr. King: Very well, your Honor. We this [2] 
morning handed Counsel for the defendants 

Mr. Young: If the Court please, may I inter- 
rupt Counsel just a moment? 

At this time the defendants move the Court for 
an order dismissing the Wells-Albertsen action 
upon the ground that on the basis of the facts 
shown in the Statement of Agreed Facts in the Pre- 
Wrial Order itis clear that the Plan and Trust 
Agreement in so far as they relate to the stock 
feature cannot conceivably be a lottery, as the 
plaintiff claims; that the Penney Company’s re- 
tirement plan, approved by the stockholders of the 
company in 1940, serves a valid business purpose 
in providing benefits for the members of the Man- 
agement staff of the company, approximately 1950 
of whom are now participants. 

The grounds upon which the plaintiffs claim it is 
a lottery are that the stock held by the Trustee 
of the Plan is only distributable to participants 
reaching the retirement age of 60 and who remain 
in the employ of the company until that age. As a 
matter of law, such conditions imposed upon the 
right to receive these shares of stock cannot con- 
vert this plan or any part of it into a lottery; that 
the condition requiring service in the company’s 
employ until age 60 is a valid part of the contract 
of employment between the participants and the 
company. 

The Court: The motion is denied. Go ahead. [3] 
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That means without prejudice. I may find with you 
subsequently, but at this stage I am going to listen 
to all the evidence. 

Mr. Young: I understand. 

Mr. King: This morning, your Honor, we pre- 
sented counsel for the defendants with a list of the 
exhibits which we desire to offer at this time and 
which I will read into the record: 

Exhibits 1, 1-A, 2, 3, 4, 5, 6, 23, 55, 74, 75, 76, 
77, 123, 124, 125, 140, 141, 159, 160, 185, 186, 187, 
188, 189, 190, 191, 192, 193, 208-A, 208-B, 208-C, 
208-D, 210, 211, 222-A, 222-B 222-C, 222-D, 329, 
330, 331, 332, 333 and 334. 

The Court: Are you prepared to—— 

Mr. Young: No, we are not, your Honor. 

The Court: All right. Tomorrow morning. 

Mr. Young: May I ask until tomorrow morning 
at 10:00 o’clock? 

The Court: Yes. Do you know at this time what 
exhibits you propose to offer? 

Mr. Young: No, we don’t, your Honor. 

The Court: All right. At 10:00 o‘clock tomor- 
row morning. Would you mind giving Mr. King a 
statement around 9:30 tomorrow morning? 

Mr. Young: Yes, your Honor. 

Mr. King: Thank you, your Honor. 

Now, your Honor, following the suggestion [4] 
your Honor made the other day, in order to avoid 
repetition, with the consent of Counsel I would like 
to indicate the portions of the following depositions 
that I would like to have set forth in the record as 
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if they had been read into the record in the usual 
procedure. 

The Court: Is there any objection to that, Mr. 
Young? 

Mr. Young: I have no objection to the principle 
of avoiding repetition. We merely will wish to re- 
serve our objections to the relevancy or materiality 
of the particular sections. 

Die Com+t: That is all right. You ean do that. 

Mr. Young: May I make this inquiry, your 
Honor? It is a technical matter of taking these 
page by page. May we have until tomorrow morn- 
ing also to note our objections to the portions? 

The Court: Oh, yes. I will assume that you are 
objecting to everything. 

Mr Yonge: That is a fairly safe assumption, 
your Honor. 

Mr. King: The first is the deposition of A. J. 
Raskopf, and the portions are: 

Beginning at the begining of the deposition on 
Page 3 and continuing to the end of the fourth 
line from the bottom of Page 7, which reads, “Mr. 
Young: It may be so stipulated.” [5] 


Excerpts From Deposition of 
A. J. RASKOPF 


“A. J. Raskopf, called as a witness, being duly 
sworn, testified as follows: 


“Mr. King: Mr. Young has some stipulations 
that he wishes to place in the record, and as I un- 
derstand it, Mr. Young, they will be applicable to 
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all the depositions that are taken in New York 
without being reinserted in the record under such 
separate deposition, is that correct? 

“Mr. Young: That is correct. Proceeding, then, 
Mr. King, with the stipulations, they are as follows: 

“Notices of taking depositions of certain witnes- 
ses have been served in each of the two pending 
eases, namely Burkitt versus Penney Company and 
Chase Bank and Wells and Albertsen versus the 
same defendants; in addition, subpoenas for certain 
witnesses have been served; it is agreed, however, 
that to avoid the necessity of taking each deposition 
twice the court reporter may designate two copies 
of the depositions as originals, one for use in so far 
as applicable in the Burkitt case, the other for use 
in so far as applicable in the Wells and Albertsen 
ease. This understanding, however, is without 
prejudice to the rights of the defendants [6] to 
contend that the two actions should or should not 
be consolidated for trial. 

‘It is further stipulated that notwithstanding the 
circumstance that the notices of taking depositions 
and subpoenas served fix specific times for the hear- 
ings at the board of directors’ room of J. C. Pen- 
ney Company in New York, the actual time when 
any specific deposition is taken shall be fixed in ac- 
cordance with the reasonable convenience of wit- 
ness and counsel. 

“In addition, to avoid the necessity of transport- 
ing voluminous documents from The Chase Bank: 
in New York City to the board of directors’ room 
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of the Penney Company in the same city, the depo- 
sitions of the witnesses Gardner and Burrows may 
be taken at the conference room of The Chase 
National Bank, No. 15 Broad Street, New York 
City. 

“Tt is further stipulated that in respect to any 
original documents which may be identified as ex- 
hibits to any deposition photostats or other true and 
complete copies may be substituted with the same 
foree and effect as the original, and such original 
document may be withdrawn by any party who 
produces such documents. [7] 

“Mr. King, there is one other general stipulation 
that I had in mind, but I would suggest that you 
dictate at this time the specific ones that you wish, 
and then I can add one further at the end. 

“Mr. King: The stipulations proposed by Mr. 
Young are acceptable. 

“TI offer the following stipulation: 

“That the pages of the deposition of each wit- 
ness be numbered consecutively and that any fur- 
ther depositions taken, whether intervening or not, 
be numbered consecutively throughout the entire 
depositions to be taken under the notices now out- 
Standing at New York. 

“Tt is further stipulated that a notary other than 
Mr. Bonynge may swear witnesses, but that Mr. 
Bonynge shall make the certificate to the deposition 
of such witnesses and shall make a separate certi- 
ficate for each witness in each of the two eases. 

“Mr. Young: The purpose of this portion of 
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your stipulation is to make it possible as I under- 
stand for Mr. Bonynge to provide us with daily 
copy. 

“Mr. King: That is right. 

“Mr. Young: Is that all that you have, [8] 
Mr. King? 

“Mr. King: It is further stipulated that in read- 
ing any deposition taken as provided in the notices 
and foregoing stipulations the word ‘plaintiffs’,” 
plural possessive, and ‘plaintiff’s,’ singular posses- 
sive or ‘plaintiffs,’ plural, or ‘plaintiff,’ singular, 
shall be read in accordance with the heading of the 
case in which the deposition is returned. 

“Tt is further stipulated that exhibits produced 
on the various depositions shall be numbered con- 
secutively, commencing with those produced in 
the first deposition and continuing through to the 
end of all depositions to be taken. 

‘“‘Mr. Young: The stipulations as you have dic- 
tated them are satisfactory to the defendants. I do 
want to get this general stipulation if it is agree- 
able to you, that except as otherwise stipulated 
specifically between counsel it is understood that the 
depositions in the Burkitt case and the Wells and 
Albertsen case are subject to and governed by the 
applicable Rules of Civil Procedure. 

“Mr. King: I would suggest a further stipula- 
tion, Mr. Young. May it be stipulated that [9] 
unless at the time an exhibit is offered for marking 
as an exhibit you specifically interpose an objection 
to its proper identification that it shall be deemed 
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that the identification of the exhibit was sufficient 
and proper, but that the same shall be subject to 
your objection as to materiality and relevancy in 
subsequent proceedings ? 
“Mr. Young: It may he so stipulated.” 
Then, turning to Page 9, the first two questions 
and answers: 
“(, Yoursname is A. J. Raskopf? 
‘ie What is: right. 
“@. And where do you reside? 
“A. Garden City, Long Island, New York.” 
Beginning again at the bottom of Page 9 with 
the question, and continuing to the third line on 
Page 10: 
‘*@. And what year were you clected secretary ? 
“AS As of January 1, 1932. 
“Q@. And you have been seeretary ever since that 
date ? “A. I have.” 
Page 112, beginning with the first question which 
[appears about the center of the page, and going 
through the marking of the exhibit, which is right 
about the middle of [10] Page 113: 
“Q. Have you a copy of the profit-sharing plan 
presented to the meeting of the stockholders on 
March 21, 1940? 
| “A, Thave a copy of the Retirement Plan which 
_ was presented at the stockholders’ meeting of March 
21, 1940. 
_ “Q. It was presented there for their considera- 
tion, wasn’t it? 
ee A. Yes, it was there, and available for 
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“Q. That is the one that is referred to in the 
minutes of that meeting, is it not? “A. Yes. 

“Mr. King: I ask that that be marked Exhibit 
1-A to the deposition of this witness. 

“Mr. Stone: You want it marked Exhibit 1-A? 

‘‘Mr. King: Yes, it relates to those minutes and 
therefore comes right in as a part of it. 

“Mr. Stone: It is just out of order. 

“Mr. King: It is with the intent that you can 
work it in and go down the line of the index and 
get a statement of the attachments that relate to it. 


‘‘(Document headed ‘Profit-Sharing Retire- 
ment Plan (for J. C. Penney Company [11] 
management staff)’ consisting of 17 photo- 
static sheets, was marked Plaintiffs’ Exhibit 
1-A for identification, Deposition of A. J. Ras- 
kopf, Cases 5965 and 6095, October 29, 1951, 
CW) 


Now, going from there to Page 424, beginning 
with the first question on that page, and continuing 
through Line 4 on Page 425: 

“@. Mr. Raskopf, according to some of the 
minutes now in evidence steps were taken by you 
as representing the company to qualify this profit- 
sharing retirement plan under Section 165-A of the 
Internal Revenue Code. 

‘fA. That is right. 


“Q@. Can you state whether or not the contri- 
butions made by the company under paragraphs 
6-A and 6-B of the Plan have been taken by the 


J.C. Penney Company, et al. 271. 


(Deposition of A. J. Raskopf.) 
company as deductions of compensation in the re- 
turns filed with the Internal Revenue Bureau? 

“A. No, Mr. King, they have not been taken as 
deductions as compensation. They have been taken 
as deductions for contributions to the retirement 
plan. 

“Q. Under Section 165-A of the Code? 

“m&, Yes. [12] 

“Q. But they have been ever since the Plan 


was first effective ? “A. Wes, Gir.” 
That is all there is of the deposition of Mr. Ras- 
kopf. 


Now, taking up next the deposition of Herbert 
H. Schwamb, Page 691, beginning at the top of the 
page, and continuing through the seventeenth line 
on Page 693, which line is also the seventh line 
from the bottom and ends with the words ‘‘ Yes, 
sir.” 


Excerpts From Deposition of 
HERBERT H. SCHWAMB 


‘Herbert H. Schwamb, called as a witness, being 
duly sworn, testified as follows: 

“Mr. King: I wish to eall your attention to the 
fact that the notice of the taking of the deposition 
of Mr. Schwamb does not give notice of the taking 
of his deposition in the capacity of a vice-president 
of J. C. Penney Company. I wish to inquire as to 
whether or not you are willing to stipulate that 
Mr. Sehwamb may be examined as a vice-president 
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of J. C. Penney Company and his deposition taken 
in that capacity. 

“Mr. Young: It is so stipulated. 


“Direct Examination 

“Q. (By Mr. King): Will you state your name 
to the reporter, please. [13] 

“A. Herbert H. Schwamb. 

“Q. Where do you reside? 

“A. 45 West 54th Street, New York. 

‘‘d. You started with the predecessor of the 
present company in about 1923? 

‘‘A. J think it was the present company in 1923. 

‘‘Q. The record indicates that the present com- 
pany commenced business January 1, 1925. 

“A. It has always been one and the same to me. 

“Q@. At any rate, you started in with the J. C. 
Penney Company in 1923? “A. Yes. 

“Q@. You are not sure whether it was then in- 
corporated under the laws of Utah or the present 
company incorporated under the laws of Delaware? 

“A. I did not know that. 

“Q. About 1940 you succeeded Mr. A. W. 
Hughes as the person in charge of the personnel 
department ? ‘A. On January 1, 1940. 

‘‘. And upon the inception of the Profit-Shar- 
ing Retirement Plan and pursuant to action taken 
by the board of directors at meeting held December 
© and 6, 1939, you became a member of the adminis- 
trative committee under that Plan? 

‘fA. Yes. [14] 
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“Q. By virtue of your position as head of the 
personnel department, about January 1, 1940, you 
beeame a member of the operating committee ? 

ae Wes, sir. 

“Q. And by virtue of the adoption of the Profit- 
Sharing Retirement Plan and the actual operation 
commencing sometime in July or August, 1940, you 
beeame a participant thereunder? 

fhe Yies, srr, 

“@. And have been ever sinee? ‘—— =—“View: 

“Q. Did you realize at the time that you became 
a participant under the Plan that in the event 
of your failure to attain a retirement status, on 
account of death, physical disability or discharge 
or voluntary resignation you would lose your op- 
portunity to obtain any shares of stock? 

PA. Weeertainiy did. 

““@. You understood that as a participant? 

Aer Wes, sir. 

om ©. And you were willing to accept that haz- 
ard? “a. ies, siT.” 

That is all of the deposition of Mr. Schwamb. 

Then the deposition of John J. H. Herbert. On 

| Page 660, all of that page: [15] 


Excerpts From Deposition of 


JOHN I. H. HERBERT 


_ “Mr. King: Gentlemen, in the notice of the tak- 
ing of the deposition of Mr. J. I. H. Herbert he 

_ Was not described as a director of the J. C. Penney 
i 
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Company. I wish to inquire now whether it may be 
stipulated or will be stipulated that his deposition 
may be taken in his capacity as a director of J. C. 
Penney Company. 

“Myr. Young: No objection. 

“Mr. King: JI want to know whether it is so 
stipulated. 

‘‘Mr. Young: Yes, it is so stipulated.” 

Page 661, beginning at the first question on that 
page, through the fifth line on Page 662: 

“Q. Would you state your name? 

‘‘A. John I. H. Herbert. 

“(). Where do you reside? 

“A. 10 Cooper Road, Scarsdale, New York. 

“Q@. I believe you started in with the J. C. Pen- 
ney Company about 1911. 

“A. I went with Mr. J. C. Penney in 1911, May 
8th. 

“Q. And you were a director and treasurer of 
the Utah company from about 1918 to 1924? 

“A. I was until the new company took over. 

“@. And after the new company was formed, 
the present company, you became a [16] director 


in that company ? ‘*A. Correct. 
“@. And also served in a capacity as treasurer 
and third vice-president ? “A. Right. 


“Q. Do you remember this Profit-Sharing Re- 
tirement Plan that was inaugurated in 1940? 

“Ax ouiedo: 

“Q. I show you Exhibit 125, being the booklet 
which the record indicates was sent out in the year 


rc 
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1940. Did you receive one of those as a participant 
in the Plan? A. | eddie? 

Page 663, beginning with the first question on 
that page, through the tenth line on that page, 
which reads, ‘‘I was.” 

“Q. At the time you beeame a participant in 
the Profit-Sharing Retirement Plan did you know 
that you might lose any opportunity to receive the 
stock, by reason of your death or physical meapa- 
city or discharge pmor to attaining retirement 
status ? eae i did. 

“@. And you were willing to accept that [17] 
hazard, were you? 

“A. J was.” 

That is all of the deposition of Mr. Herbert. 


Taking up the deposition of 
MR. WEIDERMAN 


Page 194, commencing with the first question, to 
the end of that page: 


“Q. Will you state your name, please. 

“A. R. C. Weiderman. 

“Q. Where do you reside, Mr. Weiderman? 
“A. Manhasset, New York. 

“Q. And what is your present official position 


with J.C. Penney Company ? “A. Comptroller. 
‘*@. And you have served in that capacity since 
' December 3, 1945? ‘“‘t. “Wies. 


; “Q. Prior to that were you Assistant Comp- 
troller? “A. Yes. 
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“Q. For about how many years? 

“A, About six months. 

“Q@. And when did you first become connected 
with the company? ‘‘A. In June, 1916. 

‘*d. In the Comptroller’s department, was it? 

‘‘A. All of the time except about 20 months [18] 
in one of the purchasing departments back in 
1920.” 

Page 223, beginning with the second question on 
that page, which is in the fifth line, to the end of 
Line 3 on Page 225: 

“Q. Now, Mr. Weiderman, when a person re- 
tires under this profit-sharing retirement plan he 
gets a certain number of shares of stock. Is that 
correct ? “A. That is correct. 

“@. And does he also get a percentage of the 
dividend account? 

“A. No, sir. Pardon me. That is used to buy 
him an annuity. 

“Q. I know, but he gets the benefit of it, the 
money back? 

“A. He gets it in the form of an annuity. 

“*(). He gets the amount of money to be applied 
toward his annuity, which is based upon a per- 
centage of the then dividend account, is that cor- 
rect? ‘‘A. That is correct. 

“Q. Suppose that he applies for retirement and 
is refused retirement. What becomes of the shares 
which he would have received if he had been re- 
tired ? “A. They remain inva truse 

“Q. Who do they go to? [19] 
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“A. That is a very hard question to answer. I 
would not be able to answer that question who they 
zo to. 

“Q. It is what? 


‘fA. I would not be able to answer the question 
who they go to. 

““@. You could answer this part, could you not, 
they go to someone other than the person that is 
denied retirement, do they not? 

“A. Eventually they might go to somebody else. 

“@. You mean that they might keep denying 
retirement to everybody, so that they never go to 
anybody, is that correct ? 

“A. They cannot deny retirement to everybody 
in the Plan beeause every man who reaches 60 must 
be retired. 

“Q. Directing your attention to Exhibit 140 to 
your deposition, being headed ‘Participants out be- 
tween 1/1/41 and 7/1/45 who were 60 vears of age 
or over,’ what became of the shares that would have 
gone to Mr. Pearson if he had been permitted to 
retire ? 

‘A. They remained in trust. 

“Q. What became of the shares that would have 
gone to Mr. McAlpine if he had been permitted to 
[20] retire? 

“A. They remained in trust.” 

Page 228, beginning with the third question on 
that page, which begins at the beginning of the 
eighth line, through to the end of the fifteenth line 
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on Page 236, which reads: ‘‘as far as stock was 
concerned.”’ 

“Q. Mr. Weiderman, do the persons who are 
members of the general office compensation plan, 
Exhibit Y, hold contracts with the company cover- 
ing their employment? 

‘““A. I would say no to that question. 

“Q. Do the managers of the respective stores of 
the J. C. Penney Company hold contracts covering 
their employment? 

Oa, Nese 

‘“. And has that been true since prior to 1940? 

‘‘A. I believe it was before 1940, Mr. King. 

“Q. So that if a manager is employed and was 
employed, we will say, at or prior to January 1, 
1940, he automatically became a participant under 
this profit-sharing retirement plan? 

“A. Jf he had a contract that was effective on 
January 1, 1940, he actually was a participant. 

‘‘Q. And whether or not he became entitled to 
any stock under the provisions of that Plan, any 
[21] shares of stock, was contingent upon his reach- 
ing what is referred to in the Plan as ‘Retirement 
status,’ is that right? 

“A. ‘That is correct. 

“Q. So that if he was killed or became ineapaci- 
tated, physically incapacitated, to continue with his 
work he would thereby lose any possibility of ac- 
quiring any such stock? 

‘““A. Under the terms of the Plan he would not 
be entitled to any stock. 
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“Q@. And if he was discharged he would lose any 
right to stock? 

‘‘A. The same answer as to the question pre- 
viously. 

“@. And that stoek would be held in the Plan 
for the benefit of either the then participants or 
some later participant. Is that correct? 

‘fA. I would say all stock in the Plan is held 
for the benefit of the participants of the Plan. 

“(. I mean that suppose a man had been a par- 
ticipant until he was 59 years and 360 days old and 
was killed on that day, the stock that he would have 
had five days later would become the potential prop- 
erty of the other participants in the Plan? 

‘‘A. It would become part of the Plan. 

““@. And the amount of stock that directors re- 
tiring [22] on July 1, 1945, receive would be in- 
ereased by the fact that retirement had been re- 
fused to participants who were aged 55 during that 
year? 

“The Witness: Could vou read that question? 

“(The question was read by the reporter.) 

“The Witness: I am sorry, but I would like to 
have it read again. 

“(The question was re-read by the reporter.) 


“he Witness: I do not think that was the ques- 
| tion. There are a lot of participants aged 55 who 
did not leave the company. 

“Q. Yes, but on your list here, which is Exhibit 
141, there was Mr. A. G. Dunn who was aged 55 
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and who was denied retirement and was shown as 
withdrawing from the Plan on June 30, 1945. If 
Mr. Dunn had been permitted to retire on July 1, 
1945, the amount of stock received by Mr. Herbert 
would have been decreased, would it not? 

‘‘A. I cannot answer that question. 

“Q. Did you not ever make a compilation to 
ascertain that? 

“A. We did not. 

“Q. Did you not assist Mr. Raskopf in prepar- 
ing the proxy statement which is marked as Exhibit 
60 to the deposition of Mr. Raskopf? [23] 

“Mr. Pell: For what year is that? 

‘“Mr. King: It is for the annual meeting—I will 
give you the year in just a minute—the year 1945 
is the year. Exhibit 60 is the proxy statement for 
the annual meeting of the stockholders to be held 
on April 20, 1945. 

‘‘The Witness: I helped to prepare that state- 
ment. 

“Q. Yes, and I would call your attention to the 
footnote 5 appearing on the—I guess you would 
eall it the third page, which reads as follows: 

‘* “My. Herbert and Mr. Ross having reached the 
age of 60 years will be eligible for retirement on 
July 1, 1945, as participants in the Plan. In the 
event of their retiring as participants in the Plan 
on that date, in addition to an annuity benefit shown 
on the foregoing page, it is estimated that Mr. Her- 
bert will be entitled to receive approximately 816 
shares and Mr. Ross approximately 790 shares out 
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of the shares of the company’s stock held by the 
trustee for the purpose of distribution to retiring 
participants under the terms of the Plan as out- 
lined in the preceeding paragraph 4(@).’ [24] 

“You assisted Mr. Raskopf in making that esti- 
mate ? 

MAG 6s, SIT. 

“Gy, te Tt not a Fact ‘that wmseead of receiving 
that amount of stock Mr. Herbert and Mr. Ross 
received shares of stock as shown on Exhibit 67 to 
the deposition of Mr. Raskopf, to-wit: 830 shares 
for Mr. Herbert and 803 shares for Mr. Ross? 

“A. That is correct. 


So) emaeis it not a fact, Mr. Weiderman, that 
if Mr. Dunn had been permitted to have retired on 
July 1, 1945, the ratio of the total contributions of 
Mr. Herbert to the total contributions then in the 
fund would have been reduced below the figures 
shown on Exhibit 67, to-wit: below .005534367268 ? 

“A. It would have been changed shghtly, but 
your question was would Mr. Dunn’s retirement 
have changed the number of shares. That is a ques- 

tion I cannot answer. 

“Q. If the percentage was reduced and you ap- 
plied it to a constant factor of 450,000 shares, it 
would have been reduced, would it? 

‘fA. Not necessarily, because that decimal would 
reach so far out to the right of the decimal point 
it may have made no difference in the number of 

shares. [25] 
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“‘. It would not have amounted to one-half of 
one share, is that your answer? 

“A. We do not issue shares in halves. 

“Q. I know you do not. 

“A. Because the amount would be so small com- 
pared to the total. 

‘“‘. The total contribution of Mr. Dunn was 
$2,353.29? Is that correct? 

“A. That is correct. 

“@. I note that in the same exhibit, No. 141, 
Mr. J. Ehlers is shown with contributions of 
$5,629.82. Laying that one to the side, the next one 
is J. B. Carpenter, who had contributions of 
$11,373.93, who is shown as withdrawing from the 
Plan on May 15, 1945. If he had been permitted to 
retire on July 1, 1945, would your answer still be 
the percentage of Herbert would not be reduced to 
such an extent as to affect one share? 

‘“‘A. I am sorry; I did not make that statement 
in my testimony. I cannot answer the question. 

“‘@. Are you a slide rule man? 

‘‘A. No, sir. Thank you. 

‘*d. You have a machine, though? 

“A. That is right. 


“Q. That machine runs these readily, does it 
not? [26] 
ae View 


“Q. You could tell us what the effect of—let us 
assume this, that both Mr. Dunn and Mr. Carpen- 
ter had been permitted to retire on July 1, 1945— 
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what would the effect have been on the number of 
shares that Mr. Herbert would have received? 

“A. My answer must be the same, because those 
amounts are rather small compared to the total 
amount and I do not know that it would have 
changed that decimal sufficiently to have changed 
the number of shares. 

“Q. But it would have the effect of reducing 
the percentage figure somewhat, would it not? 

‘‘A. It would have the effect of reducing that 
decimal to a very small degree. 

“*d. And that would be true of a similar situa- 
tion in any year, would it not? 

“A. Just what do you mean by that? 

“Q. Well, where some man was 55 and he was 
denied retirement, any director that retired in that 
year would get a slightly lower percentage because 
his total contributions would be a lower percentage 
of the total contributions then in the fund if some- 
body else was still in the retirement fund on [27] 
July 1st? 

“A. That would be mathematically so, but 
whether it would have changed the number of 
shares I could not say. 

“Q@. Directing your attention again to Exhibit 
141—— 

“A. Which one is that? 

“Q. Exhibit 141. Ehlers, it starts with 

“The Witness: That is 141. 

“Q. Yes. We might as well mark it. The other 
peameris 140. 


284 A. L. Wells and H. J. Albertsen, vs. 


(Deposition of R. C. Weiderman.) 

‘‘Mr. Young: That starts with Foote. 

‘‘Mr. King: 140 starts with Foote. 

“Q. Directing your attention again to Exhibit 
141 to your deposition, if Mr. Carpenter and Mr. 
Dunn had been permitted to retire on July 1, 1945, 
the percentage shown opposite the name of J. I. H. 
Herbert in this compilation marked Exhibit 67 
would have been reduced as it was applied to the 
amount in the dividend account, would it not? 

“Tt would be changed to the same degree as it 
would as far as stock was concerned.’ 

Beginning again on Page 253 with the first ques- 
tion on that page, which is about the center of the 
page, and continuing to the end of Line 1 on Page 
258: 

“Q. Now, Mr. Weiderman, directing your atten- 
tion [28] to Item A of the subpoena served upon 
you on October 30, 1951, which calls for the record 
showing the following information with respect to 
J. I. H. Herbert, a participant under the Profit- 
sharing Retirement Plan, his personal contribution 
from his compensation for the years 1939 running 
through the year 1945, and yesterday I believe you 
stated that he made none for the year 1945. Do you 
have the information with respect to the other 
years? 

“A. Yes, six. 

“Q. Will you produce it, please? 

“A. You will notice that the other two men are 
included on that same statement, Mr. King. 

“Q. I will ask you further questions, then. Un- 
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der Item B of the same subpoena like information 
was called for with respect to Mr. W. A. Reynolds 
extending through the year 1947, but Mr. Reynolds 
made no contribution for the year 1947? 

‘fA. Correct. 

“. And Item C of the same subpoena calls for 
like information with respect to Mr. A. W. Hughes 
extending to the year 1951, but Mr. Hughes made 
no contributions for the year 1951, did he? [29] 

“A. Correct. Nobody has yet. 

“Q. And in response to those three items of the 
subpoena you have now handed me a compilation 
from your records setting forth the information re- 
quested under the three items, all on one sheet, is 
that correct? 

“he “Ys sir. 

“Mr. King: J ask that the sheet produced by the 
witness be marked as Exhibit 159 to his deposition. 


(“Sheet headed ‘Record of personal contribu- 
tions’ was marked Plaintiffs’ Exhibit No. 159, 
Deposition of R. C. Weiderman, Cases 5965 
Piraeew9., October 31, 195i, C. B.) 


“Mr. King: Now I ask Counsel whether it will 
be stipulated that the figures set forth on Exhibit 

159 are a correct transcript of the original records 
| under the control of Mr. Weiderman. 

“My. Young: It is so stipulated. 

| “Q@. I eall your attention to Item D of the same 
subpoena calling for the records showing the total 
contributions of all participants in the Profit-shar- 
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ing Plan as of each of the following dates, and the 
dates are as follows: July 1, 1945, July 1, [30] 1946, 
July 1, 1947, July 1, 1948, July 1, 1949, July 1, 1950, 
July 1, 1951. Have you that information ? 

“a. ” ¥es, 

“Mr. King: The witness has just handed me a 
sheet headed ‘Contributions of all participants on 
July 1 of each year shown.’ 

“@. That means the contributions of all partici- 
pants in the fund as of that date, is that correct, 
Mr. Weiderman? "oh wives: 

“Mr. King: Will it be stipulated by Counsel that 
the figures set forth on this sheet produced by the 
witness are a correct reflection of what is shown on 
the actual original records from which he compiled 
them ? 

‘“‘Mr. Young: We so stipulate. 

‘*. You did compile it from the records under 
your supervision ? “A. That is@ighe 

“Mr. King: I ask that the sheet so produced by 
the witness be marked Exhibit 160 to his deposition. 

(“Sheet entitled ‘Contributions of all partici- 
pants on July 1 of each year [31] shown,’ was 
marked Plaintiffs’ Exhibit No. 160, Deposition 
of R. C. Weiderman, Cases 5965 and 6095, Octo- 
ber 31, 1951, C. B.) 

“Q. Mr. Weiderman, during your examination 
yesterday you produced a compilation headed, ‘Par- 
ticipants other than retirement out 1/1/45 to 7/1/49, . 
who were 55 years of age or over.’ On that list I 
find as the tenth name under the heading ‘Name’ 
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IT. J. Johnson, who is shown as in the accounting 
department of the New York office. Did you know 
Mr. Johnson ?% “A. Yess 

“Q. And what was his position with the com- 
pany, just an accountant or what? 

‘fA. He was an accountant. 

“Q@. And I note as shown on that exhibit that 
he lacked about four months of attaining the age 
of 60 at the time that he went out of the Plan asa 
participant. Do you know why he was not permitted 
to retire? 

“A. My. Johnson was totally disabled.”’ 

On Page 259, the fourth question, which is the 
beginning of the ninth line, and continuing through 
to Page 266, at the end of Line 16, which reads, 
“That is correct.”’ [32] 

“Q. Did you know Mr. G. H. Crocker? 

“A. Yes, sir. 

“Q. Who is also shown on the same exhibit? 

ee YS, sit. 

“Q. What was the condition of his health prior 
to his death? 

“A. I was not that close to Mr. Crocker to be 
able to answer that question, Mr. King. 

“Q. You do not recall whether his death was sud- 
den or not? 

“A. To my recollection, he died suddenly. 

“Q. And the stock to which he would have been 


entitled if he had survived to age 60 remained in 
the Plan? 


“A. All stock remains in the Plan until it is ac- 
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tually issued to retiring participants. 

“Q@. And the same situation would apply to the 
other persons listed as deceased on the samé sheet, 
Exhibit 141, to which I have been referring ? 

“A, The same answer would apply, Mr. King. 

“Q. Now, with respect to these statements from 
The Chase National Bank as Trustee which were 
marked on your deposition as exhibits, in each in- 
stance having four separate divisions, now [33] Ex- 
hibits 180-A, 180-B, 130-C and 130-D, and the lke 
subdivisions of Exhibits 131, 132, 183 and 134, can 
you tell me from examining those on what date the 
loan made by the Continental Illinois National Bank 
& Trust Company to The Chase National Bank of 
the City of New York as Trustee was paid off? 

“A. I believe so. 

“Q. What date would it be? 

“A, Ihave not got it here. 

“Mr. Young: You may refer to the document if 
you wish. 

“Mr. King: Certainly, I want you to refer to it. 

“The Witness: I haven’t the documents here, but 
I can get them. 

“Mr. King: I wish you would, as long as it is pos- 
sible to get them, and then we can complete that. 

“Mr. Young: Do you wish to delay the deposition 
until they arrive? 

“Mr. King: Yes, it will only be a minute. 

“(Short recess. ) 

“The Witness: Do you wish me to read off the 

dates, Mr. King? 
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“Q. No, I just want to know the final date when 
the [34] loan was paid, if you can tel] me. 

“A. The final date was December 27, 1941. 

“@. And do you know whether or not any of the 
contributions made by the participants in the Plan 
up to that date were used in discharging that loan? 

“A. The trustee presumably used all funds re- 
eeived for the payment of that loan. 

“@. And sometime in 1940 you paid over to the 
trustee such amounts as were contributed by partici- 
pants from their 1939 compensation, is that right? 

iho Yes, 

“Q. And in 1941 you paid over to the trustee 
such amounts as were contributed by the partici- 
pants from their 1940 compensation ? 

ful Yessir. 

“@. And those amounts were used by the trustee 
in reduetion of that loan? 

“A, The trustee used all funds reeeived for the 

_reduetion of the loan; that is correct. 

“@. In other words, your answer is that if those 
funds were paid over they were used by the trustee 
in diseharge of the loan? 

| “A. My answer is that the trustee used all funds 
' [85] received to pay off the loan. 

“Q. I will put it in another way. The trustee re- 
-eeived those funds prior to December 27, 1941? 
im “A. Yes. 
“Q@. He may have used those funds together with 
other funds in discharging the loan? 
“A. He used all funds received. 


: 
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“Q. Now, directing your attention to this Ex- 
hibit 159 headed ‘Record of personal contributions’ 
on which appear those of Mr. J. I. H. Herbert, Mr. 
W. A. Reynolds and Mr. A. W. Hughes, I also direct 
your attention to Exhibit 67 to the deposition of Mr. 
Raskopf and to the pereentage shown in the fifth 
column of figures on that exhibit; J hand you the 
exhibit. Opposite Mr. Herbert that percentage is 
00.5534367268, is that correct? 

“A, That is right. 

“Q. Now, as of that date can you state what the 
percentage of the then contributions of Mr. Hughes 
bore to the total contributions then in the fund? 

“A. If Mr. Hughes’ contributions were exactly 
the same as Mr. Herbert’s, the percentage would be 
the same. I have not got Mr. Hughes’ contributions 
unless I add these two figures. [36] 

“Q. I show you again your Exhibit 159 and ask 
you if that does not show that the contributions of 
Mr. Hughes under the plan were identical with those 
of Mr. Herbert. “A. It does. 

“Q. And therefore your answer would be that 
the percentage as of July 1, 1945, would be the same 
as that shown for Mr. Herbert on this Exhibit 67? 

“A. That is correct. 

“Q. Now, directing your attention to the same 
Exhibit 159, and to Exhibit 69 which I hand you, on 
Exhibit 69 is shown the percentage as applying to 
Mr. W. A. Reynolds who retired July 1, 1947, and! 
that percentage is shown as 00.603672618 per cent, 1s 
that correct? | “A. That is correct. 
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“Q. Now I will ask you what the per cent of the 
contributions then in the fund of A. W. Hughes bore 
to the total contributions then in the fund as of 
July 1, 1947. 

“A. It would be identical with Mr. Reynolds’. 

“Q. Now, Mr. Hughes retired as of July 2nd— 
July Ist was a holiday ‘hy Wem 

“Q. And his percentage is shown on Exhibit 73, 
which [87] I hand you? “A. Yes. 

“Q. And that percentage as of that time of his 
contributions to the total contributions then in the 
fund was 00.612215861 per cent, is that correct ? 

“A. That is right. 

“Q. Can you explain from what cause or reason 
the per cent of Mr. Hughes’ contributions then in 
the fund to the total contributions then in the fund 
increased between the date of July 1, 1945, when it 
was 00.5534367268 per cent to July 1, 1951, when it 
was 00.612215861 per cent? 

“A. That is because the contributions of the par- 


ticipants who left the Plan were not offset by the 


new additions, the contributions of the new partici- 
pants coming in. 

“Q. Now, in Exlnbit 73 it shows that Mr. Hughes 
upon his retirement received share of stock in the 
total amount of 2,755 shares, is that correct ? 

© ‘That is*correct. 

“Q. But Mr. Herbert, who retired on July 1, 
1945, received shares of stock which expressed in the 


_ present shares would amount to 2,490 shares? 


fA. That is correct. [38] 
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“Q. So that Mr. Hughes has by virtue of the in- 
crease of his percentage received an additional 265 
shares, is that correct? 

“A. That is correct, and it is also true of all 
other participants who retired on that same date. 

“Q. Well, they did not receive that many, but 
they received some increase, is that right? 

“A. The same percentage would apply to all par- 
ticipants. 

“Q. But the answer to my question is that Mr. 
Hughes did receive an additional 265 shares? I be- 
lieve that is the correct figure; you might check it. 

‘(As ‘Thatis cormectse 

Beginning again on Page 282, the seventh line, 
which begins with the words “The Witness,” and 
continuing through the seventeenth line on Page 
283, which reads, “That is correct”: 

“The Witness: May I have an opportunity to 
clarify one of my answers? 

“Mr. King: Certainly, at any time. 

“The Witness: You asked me a question why Mr. 
Hughes’ percentage had changed between those two 
years. 

“Q. That was between July 1, 1945, and July 1, 
1951? 

“A. That is correct. There may be another rea- 
son [39] in addition to the one I gave, and that is 
this, that those percentages are based on a propor- 
tion of the individual’s contribution compared to the 
total, and that ratio might change over that period! 
simply because Mr. Hughes may have received—or 
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may have contributed possibly a little larger per- 
eentage than other participants. 

“Q. Well, the contributions are uniform for any- 
one who received more than $300 a year, are they 
not? 

“A. The percentage is, but not the amount. 

“Q. That is true, but if they all contributed say 
20 per cent of their compensation over that period 
of time and there were no withdrawals and no 
deaths the percentage would be constant during that 
period of years, would it not? 

“A. That would only be true if everybody re- 
ceived the same amount each year, Mr. King. 

“Q. Is your last statement intended to supple- 
ment your prior answer? ‘Ae Thatais right. 

“Q. In other words, you think the percentage in- 
ereased because of certain terminations as partici- 
pants in the Plan that were not offset by contribu- 

tions from new participants, and also for the last 
reason you stated? [40] 
"h. Thats correct.” 
On Page 285, beginning with the beginning of the 
_ third line, which is the first question on that page, 
_ through the end of the eleventh line, which is the end 
| of the answer to the first question: 
“Q. As a participant of course you knew that 
_ funds that you contributed from your 1939 compen- 
| sation and also from your 1940 compensation were 
being used to discharge the indebtedness due from 
_ The Chase National Bank of the City of New York, 
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trustee, to the Continental Illinois National Bank & 
Trust Company ? 
“A. I knew that all receipts by The Chase Na- 
tional Bank were used to pay off the loan.” 
That completes the deposition of Mr. Weiderman. 
Now the deposition of Mr. Albert W. Hughes: 


Excerpts from deposition of 
ALBERT W. HUGHES 


Beginning on Page 320, with the beginning of the 
deposition on that page, and continuing through the 
twelfth line on Page 322, which reads, “Executive 
Vice-President.” 

“Albert W. Hughes, called as a witness, being first 
duly sworn, testified as follows: 


“Direct Examination 


“Q. (By Mr. King): State your name, please. 

“A, Albert W. Hughes. 

“Q. You commonly sign your name as A. W. 
Hughes? “A. Yes, or Al Hughes. 

“Q. Where do you reside? 

“A. New Rochelle, New York. 

“@. Were you born in Missouri, Mr. Hughes? 

“A. No, sir. I was born in Skaneateles, New 
York. 

“Q. I believe you are a college graduate, Mr. 
Hughes. “A. That is right. 

“Q. What school? “A. Colgate. 

“Q. What year? ‘Apa 
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“Q. What year did you go to Moberly, Missouri? 

“A. 1920. 

“Q. Did you accept some employment with J. C. 
Penney Company there? 

“A. I became a salesman trainee in the Moberly 
store. 

“@. How many years were you in Moberly? 

“A. Two years. 

“Q. Then did you assume a managership some- 
where ? 

“A. No. I went to Eureka, Utah, as assistant 
manager of the store, and some six months later was 
made manager of that store. 

“Q. How long did you remain there as man- 
ager? [42] 

“A. About a year and a half, at which time I 
went to Athens, Georgia, and opened a new Penney 
store. 

“Q. How long were you in Athens? 

“A, Approxinately a year and a half. 

“Q. Then did you come to New York? 

“A. Yes, sir. 


“Q@. And you have been here in the New York 


_ office ever since ? “A, That is right. 


“Q. In what year did you become head of the 
personnel department? “A. In the year 1937. 

“Q. And you relinquished that in 1940, did you? 

“m “That is right. 

“@. What position did you take up in 1940? 

“A. I had been previously first vice-president 


and head of the personnel department from 1927 on, 
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and in 1940 I relinquished the personnel department 
to devote myself more to the general activities of 
the company, and they changed my label to executive 
vice-president. 

“Q. In 1940? “A. 1940. 

“Q. I thought in 1948 you became executive vice- 
president. [43] 

“A. It may be the title was changed in 1948. 

“Q. In 1946 you became president? 

“A. Yes. I am not sure of the date about being 
executive vice-president.” 

Beginning again on Page 334, at the top of the 
page, and continuing over onto Page 340 to the end 
of the nineteenth line, which has only in the line the 
word “basis”. 

“Q. I direct your attention first to the minutes of 
the annual meeting of stockholders held March 21, 
1935, Exhibit 74 to the deposition of Mr. Raskopf. 
Do you recall whether or not you were present at 
that meeting ? ot Acumslaavas. 

“Q. So you were familiar with the action taken 
there with respect to the sale of stock? 

“A. I was. 

“Q. And directing your attention to Exhibit 75, 
the minutes of the board of directors of April 30, 
1935, you are shown as being present at that meet- 
ing? “A. That is correct. 

“Q. And you were familiar with the action taken 
by the board of directors with respect to the sale of 
stock? 

“A. Ihave not read this. I assume that. 
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“. You better read it. 

““ (ditem reading exhibit): Yes, sir. [44] 

“Q. Did that refresh your recollection? 

Ka, Mes sir 

“Q. Directing your attention to Exhibit 76, being 
minutes of the special meeting of stockholders held 
November 20, 1936, do you reeall whether or not you 
were present at that mecting? 

“A, J-assume that I was, because I think TI at- 
tended all stockholders’ mectings for the last 15 or 
18 years. 

“Q. Will you examine those minutes and sce 
whether your recollection is refreshed as to whether 
you were present or not? 

“A. (After examining minutes): Yes, sir. 

“Q). Directing your attention to Exhibit 77, being 
the minutes of regular meeting of the board of di- 
rectors held November 24, 1936, you are shown as 
among those directors present. “A. Yes. 

“Q. Will you examine those minutes and state 


whether you recall the action taken by the board 
with respect to the sale of stock? 


“m (Aiter reading): Ido. 
“Q. Up to and including the actions taken at 
those mectings, had it been the policy of J. C. Pen- 


' ney Company from time to time to permit managers 


and [45] other executives to acquire shares of stock 


| 
; 


of the company ? ‘“A.....di liad 
“Q. And that had been the policy that had been 
looked upon with favor originally by Mr. Penney 


and then by Mr. Sams and finally by yourself ? 
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“A. Yes, sir. 

“Q. In that the policy which is referred to in 
Exhibit 125, being this original profit-sharing re- 
tirement plan booklet, page 22, in the second para- 
graph where, under the heading of ‘Purpose,’ it is 
stated : 

“ “Tt is further intended to include and continue 
the principle of ownership participation which has 
been such a powerful incentive to the management 
staff in all the development and operation of the 
company’ ? 

“A. That is referred to, and also the original 
basis on which this company operated, of partner- 
ship and ownership, which is the original participa- 
tion basis. 

“Q. You never participated in that? 

“A. iP did: 

“Q. When the J. C. Penney Company was a 
Utah corporation in the years 1917 to 1925? [46] 

“A. Messe 

“Q@. With whom were you a partner? 

“A. I was in Eureka, Utah, known as a try-out 
manager. When JI went to Athens, Georgia, Store 
570, I was a partner with Mr. Sams, who owned a 
third, and they took my note for a third ownership, 
and then there were two other partners who were in 
the New York office. Mr. Dahl in the accounting de- 
partment was one. I am not sure of the other 
I would have to check my records to be sure of that. . 

“And later, I would add that Mr. Sams sold one- 
half of his third interest to a Mr. John Weber, who: 
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was the man under whom I had trained in Moberly. 
“So that actually there were Mr. Sams, with a one- 
sixth ownership in that store; Mr. Weber, a one- 
sixth owner; while I was a third owner; Mr. Dahl, 
and another man from the New York office. I would 
have to check my records on that. He owned a one- 
sixth interest. 


“Q. This man you trained with was whom? 

“A. Mr. John Weber. 

“Q. Did he come to the New York offiee, too? 

“A. No, sir. 

“Q. In those days it was the practice of provid- 
ing [47] additional compensation for men in the 
New York office by permitting them to become part- 
ners in some of the outlying stores? 


“A. That is correct, but it was usually done in 
the early days by Mr. Penney or Mr. Sams or one of 
the senior partners giving up their rights to pur- 
chase an interest in a new store and assigning that 
right to a man in the New York office to give them 
an ownership. 


“Q. My. Dahl in New York, and this one named— 
whose name you have forgotten? 

“A. Iam ashamed of myself, but I cannot recall 
the name. I cheeked it once and have not checked it 
in five years. 

“Q. The original plan was that various men in 
partnership owned the stores and they incorporated 


the business in 1925 that was abandoned, was it not? 


“A. The abandonment was started then but it 
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was not actually completed, the workings out of it, 
for a period of years, four or five years. 

“Q. You eventually sold your one-third interest 
in the Athens store, did you? 

“A. The one-third interest I had in the Athens 
store was converted under the new plan in 1927 into 
[48] common and preferred stock of the J. C. Pen- 
ney Company. 

“Q. And that was true eventually of all the 
stores that were owned as partners? 

“A. That is correct. 

“Q. So that those partners wound up as owners 
of stock of the J. C. Penney Company ? 

“A. That is right. 

“Q. Of the present J. C. Penney Company ? 

“A. That is right. Yes, I think so, because the 
Delaware corporation—I think that is correct, yes. 

“Q. And that principle of ownership participa- 
tion was a very important factor in your opinion in 
the development of the Penney Company over the 
years ? “A. That is correct. 

“Q. It was an objective that held the interest of 
the managers and of the people in executive posi- 
tions in the company? 

“A. That is correct. I might add, though, that I 
think it was not the only objective. 

“Q. What other ones did you have in mind? 

“A. I am thinking of the time when we devel- 
oped a new plan in 1927 for compensation for the ' 
central [49] group. I am thinking also of other com- 
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pensation plans which we have which do not neces- 
sarily involve stock ownership. 

“Q. Have you some general plan of accident dis- 
ability and health insurance for the company em- 
ployes? 

“A. No. We have a J.C. Penney Company Asso- 
ciation of Delaware which handles group insurance 
and permits men to buy certain types of insurance 
on a preferred basis because it is a group basis.” 

Continuing again on Page 466, beginning with the 
third question which appears in the eleventh line on 
that page, and continuing over to the end of the 
sixth line on Page 468, which reads, ‘‘Answer: Yes, 
sir.” 

“Q. When you became a participant in the Plan 
you realized, did you, that as stated on Page 7 of Ex- 
hibit 125 under the sub-heading B, Other Separa- 
tions: 


‘“Any eases other than retirement, including 
death, resignation, dismissal, physical or other inea- 
pacity, ete., will fall under this provision.” 


And the provision that it refers to was that the par- 
ticipant would have to withdraw from the Plan. 

ox, Yes, sir. [50] 

“Q. In other words, that is a hazard and you and 
every other participant would have to accept it? 

“A. Yes, sir. 

“Q. And after the Plan became a formality every 
manager of the Penney Company either had to ac- 
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cept that hazard or immediately cease his employ- 
ment. Is not that correct ? 

“A, Every manager on contract and every partic- 
ipant in the general office compensation plan had to 
either sign an aceeptance ecard for the Plan or cease 
active continuance of the duty he had. I guess that 
answers your question yes. I want to be sure of my 
language. 

“Q. That is all right. You be just as careful as 
you care to be, and I know you have been. He was 
given the option of giving up his employment or 
signing this acceptance blank, was he not? 

oA,  Viegusit, 

“Q. And if he signed this acceptance blank, then 
he accepted a hazard with respect to his ever acquir- 
ing stock in the event of his withdrawal for any 
cause other than retirement, which includes his 
death, resignation, his dismissal, physical or other 


incapacity ? “A. Yes, sir. 
“Q. You as a participant were willing to accept 
[51] those hazards? “A. Absolutely, yes. 


“@. And the other directors who were partici- 
pants felt the same way about it? 

“2 WES, Sint.’ 

Those portions of those depositions are offered 
with the reservations Counsel has made for tomor- 
row morning. 

The Court: Subject to objection, they are ad- 
mitted. 

Mr. Yerke: Call Mr. Jenkins. 


J.C. Penney Company, et al. 303 
JOHN 8. JENKINS 


was produced as a witness in behalf of Plaintiffs 
and, having been first duly sworn, was examined and 
testified as follows: 


Direct Examination 

Q@. (By Mr. Yerke): Where do you reside, Mr. 
Jenkins? 

A. 3265 North Willamette Boulevard, Portland, 
Oregon. 

Q. By whom are you employed at the present 
time ? A. Sears, Roebuck. 

@. Have you ever been in the employment of 
J.C. Penney Company ? A. Yes, sir. 

Q. During what years? 

A. Approximately, I believe, from 1926 until No- 
vember of [52] 1941. 

Q. Where did that employment commence ? 

A. La Grande, Oregon. 

Q. How long were you at La Grande, at the La 
Grande store ? 

A. Five years, approximately. 

Q. So that you left there approximately 1931? 

A. Yes. 

Q. In what capacity were you employed by that 


/ company when you left La Grande? 


I was Assistant Manager at that time. 
Where did you go from La Grande, Oregon? 
Enterprise, Oregon, as manager of the store. 
How long did you remain at Enterprise? 
Approximately one year. 

You were manager during that entire period ? 


oe SS > 
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A. Yes, sir. 


Q. Where did you go after your employment 


ceased at Enterprise ? A. Baker, Oregon. 
A. In the eapacity of manager? 
A, Yess Sir. 


@. Did you remain at Baker until 1941? 

A. November of 1941. 

@. Were you manager at Baker during that en- 
tire period ? A. Meshsins [a] 

(. Do you reeall during the year 1940, Mr. Jen- 
kins, receiving some information concerning the 
profit-sharing retirement plan for the management 
staff of J. C. Penney Company ? 

Mr. Young: At this time defendants will inter- 
pose an objection to any further testimony in this 
case upon the same grounds as upon the motion to 
dismiss. 

The Court: All right. 


Mr. Young: May it be understood that that objec- 
tion stands to each and all questions hereafter 
asked? 

The Court: It may be so understood. Proceed. 

The Witness: Well, I did receive instructions. 
I may answer, sir? 

The Court: Oh, yes. 

The Witness: I did receive instructions in regard 
to this plan. 

Q. (By My. Yerke): Did you make contribu- 
tions to the fund that was set up under that plan? 

A. Wes; I did. 
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Q. Did you make any contributions in 1940 from 
your 1939 compensation ? 

A. Jam quite sure I did. I cannot answer that 
directly and swear that I did, but I am quite sure 
chat 1 did: 

Q. Then, of course, you did make a contribution 
in 1941? A. Yes. 

Q. From your 1940 compensation? [54] 

A. Yes. 

Q. Did you receive a little black book outhning 
the details of the plan and the trust agreement? 

A. Well, I did receive some information and a 
booklet, I remember. Of course, I cannot remember 
whether it was black or not. It has been a good 
many years ago. 

Q. Do you reeail what happened to that? 

A. No, I do not. 

(Discussion off the record.) 
@. At the time that this plan was set up and up 


_ to the time that you left the employment of J. C. 


Penney Company, Mr. Jenkins, had you ever been 
advised of any illegality in any portion of the plan 
or the trust agreement relating thereto ? 

A. No, sir. 

@. When were you first advised of any possible 
illegality in any portion of the plan or the trust 
agreement ? A. Just recently. 

Q. When was that? Do you mean a few days 


ago; a few weeks? A. Just a few days ago. 


Q. Ineidentally, why did you leave the employ- 
ment of the J. C. Penney Company ? 
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A. Well, I resigned from the company because of 
the personalities. 

Q. <A personality clash? A. Yes, [55] 

Q. With whom? 

A. Oh, the district managers. 

Mr. Yerke: Cross examine. 


Cross Examination . 

Q. (By Mr. Young): What was the date of your 
resignation ? 

A. It was in 1941. I can’t give you the exact date 
or the month. 

Q. Did you receive back your credits from the 
company at the time you left? 

A. I did receive some compensation from the 
company. 

@. Iam speaking of credits under the plan. 

A. Well, the cash under the plan, yes, sir. 

@. Had it occurred to you that there was any- 
thing legal about the plan? 

A. No, not at that time. I have never been ad- 
vised. 

@. You were never bothered about that, were 
you? Ay No. 

@. And the first that you had heard of the plan 
being illegal began with the attorneys for Messrs. 
Wells and Albertsen ? 

A. That is the first time I had been advised that 
there might have been an illegality. 

Q@. Are you personally acquainted with either: 
Mr. Wells or Mr. Albertsen ? 
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A. I had never met them before three or four 
days ago. [56] 

Q. Who contacted you to get you to come up here 
to the trial? 

A. One of the gentlemen of the firm called me 
where I am employed and asked me if I would come 
over and talk with them. 

@. Did they advise you the plan was illegal ? 

A. They advised me that they had very good in- 
formation that it was. 

Q. When was this that they told you? 

A. I have forgotten whether it was Monday or 
Saturday. Saturday, I guess, last Saturday. 

Q. Did you make any independent check to de- 
termine whether or not it was illegal ? 

A. No, sir, it was not up to me to make any 
check. 

The Court: It would not make any difference, 
anyway. I am going to decide that question. 

The Witness: That is correct. 

Q@. (By Mr. Young): Was the amount you re- 
ceived at the time you left the Penney Company 
$783.99 ? 

A. I cannot answer that question definitely. 

Q. You do not remember the figure ? 

A. No, sir. 

Mr. Young: That is all. 

Mr. King: That is all. [57] 
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HARVEY L. WELLS 
plaintiff, called on his own behalf, having been first 
duly sworn, was examined and testified as follows: 


Direct Examination 

Q. (By Mr. Yerke): Where do you live, Mr. 
Wells? A. Denver, Colorado. 

Q. What is your present occupation ? 

A. Jama general agent for the state for an in- 
surance company. 

@. You are also one of the plaintiffs in this case; 
are you not? A. lam, sir. 

@. You were employed at one time by the J. C. 
Penney Company ? A. Yes. 

Q. Isn’t that right? “A.  Yesysin. 

Q. For what period; during what years? 

A. Well, it was in two periods. Originally I was 
employed in 1919, I believe, for a few years, and 
then I came back with the Penney Company in 1929, 
I think. 

Q. Your employment during that first period, 
was it at Everett, Washington? 

A. Siverett, Washington. 

@. Asa trainee; was it not? [58] 

A. That is right. 

@. When you commenced re-employment—when 
you were re-employed by the company in 1929, 
where did you work, what store? 

A. At Store 217 in Portland. 

@. In what capacity? A. Iwas a floorman. 

@. How long did you remain at the Portland 
store, 217? 
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A. Until about, I am not certain, 1932, 1933, I 
think. 

@. Where did you go from there? 

A. 'To the management of a store, Portland store, 
on Williams Avenue at that time. 

The Court: That is Store Number 499? 

The Witness: 499; that is correct. 

The Court: In 1935 you were transferred to 
Store Number 499. It is all set out in paragraph 16 
of the admitted facts. 

Mr. Yerke: We will not go ahead with that ex- 
amination, then, your Honor. 

You left the Corvallis store in 1948? 

That is right. 

You resigned ? Ag OY es. 

Why? 

Well, I had had tragedy in my family, and 
many things contributed to my feeling that I had 
best get out. I just did [59] not feel like I would do 
the job. 

@. Was it a question of poor health? 

A. Yes. 

Q. Or mental condition, or what? 

A. I just—it was health with me, and it was 
brought on by the loss of my wife. 

Q. You made contributions, of course, to the 
_ profit-sharing retirement plan back in 1939 or 1940, 
did you? A. Yes, for the year 1939. 

Q. You made a voluntary contribution that year? 
A. Yes, sir. — 
Q@. You continued to make contributions during 
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the other years you were in the employment of the 
Penney Company ? 

A. Yes, sir. They were withheld after the first 
year. 

Q. At the inception of the plan and until the 
time that you left the employment of J. C. Penney 
Company, were you ever advised of any ulegality in 
any portion of the plan or the trust agreement re- 
lating thereto? Aw WNosir. 

Q@. When were you first advised to that effect? 

A. When I consulted Mr. King about 1950 or 
1951. 

Mr. Yerke: Cross examine. 


Cross Examination 

Q. (By Mr. Young): How did you happen to 
consult Mr. King? [60] 

A. J had learned that Mr. Burkitt was having 
his contract looked over to determine whether or not 
he had a case, and so I felt that I should have mine. 

@. You were acquainted with Mr. Burkitt? 

A. Yes, sir. 

Q. Is Mr. Burkitt the one that first mentioned 
the subject to you? 

A. Well, I don’t recall. We have been friends for 
many years and had discussed it. 

Q. Is Mr. Burkitt the one that suggested you go 
to see Mr. King? A. Yes, sir. 

Q. At the time that you left the Penney Com- 
pany, did you receive back all of your own contri- 
butions? A. Yes, sir. 
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Q. Did you also receive the company contribu- 
tions and the other credits to which you would be 


entitled under the plan? A. Yes, sir. 
@. What age were you when you left the Penney 
Company ? A. I believe 1951. 


Mr. Young: If the Court please, if there is any 
further cross examination, we reserve it, I assume, 
until tomorrow morning. 

The Court: Yes. I was going to ask, is the issue 
of whether or not this is a representative action, 
whether Mr. [61] Wells and Mr. Albertsen repre- 
sent all of the other persons who have left the em- 
ploy of the company and who made original contri- 
butions, one of fact or of law? 

Mr. Young: One of fact. 

Mr. Yerke: I think it is one of your contentions 
of law; 1s it not? 

The Court: I noticed it is the defendants’ conten- 
tion of law. 

Mr. Stone: Yes, contention of law number six. 

The Court: Contention of law number six ap- 
pearing at page 78 of the pre-trial order, and it is 
again referred to on page 91, number 22 and 23. 

Mr. Yerke: Did you have any further questions 
now, Mr. Young? 

Mr. Young: Just one moment, please. 

Mr. King: Well, the purpose of putting this tes- 
timony on, if that is what you would like to be ad- 
vised, is that we have alleged in here that the plain- 
tiff was not advised of any illegality of the plan 
until shortly prior to the institution of the action, 
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and Mr. Young is denying that. That is the primary 
purpose of these witnesses. 

The Court: I did not know. 

Mr. King: That is the issue that we are called 
upon to meet. 

Mr. Young: That is what we assumed the witness 
was [62] confining his testimony to, your Honor. 

The Court: I have not interposed any objection. 
I just asked you a question, Mr. Young. 

Mr. King: Well, I thought that that matter might 
be of assistance to the Court. That is the issue that 
we recall. 

The Court: There was no issue of fact made on 
the representative character of this action? 

Mr. King: I do not think so. 

The Court: You agree that that is a question of 
law as to whether or not these men represent all the 
other people in the plan? I do not think that it is 
necessary tor the plaintiffs to show that they repre- 
sented everybody of the class. 

Mr. King: No, we have not the information and 
could not get it from the company as to the names of 
these people. I endeavored to get it from them in 
New York so we could communicate with them. On 
their motion on jurisdiction, they say they will sub- 
mit the names if the Court orders them to do so, but 
we have not communicated with any of them except 
Mr. Jenkins. We located him. 

Mr. Young: Counsel’s statement just now is that 
they have not communicated with these persons 
whom they purport to represent. Under those cir- 
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cumstances, I take it the matter is solely a question 
of law, and our contentions of law so state. [63] 

Mr. King: Well, the point is that we have com- 
municated with Mr. Jenkins and we have had— 
there is a Mr. Mitchell who is due to arrive at two- 
thirty this afternoon. We have communicated with 
him, but we cannot communicate with people the 
names of whom we do not know. 

Mr. Young: That, of course, is a ridiculous state- 
ment because there is machinery in this court to get 
the names of anyone. The point I wish to make in 
answering your Honor’s question is that counsel has 
stated that they have not notified anyone with the 
exception of those men Jenkins and Mitchell, and I 
am stating to your Honor on the basis of those facts 
it then is simply a question of law as to whether 
these people represent the parties they purport to 
represent. 

Mr. King: Well, I think in view of counsel’s 


_ statement, we would like to offer, in addition to the 


other exhibits, we would like to offer the original 
complaint in this action as an exhibit also because at 
that time it was commenced as a class action. There 
has been no question raised on the subject. 

Mr. Young: Well, I object to the matter being— 
the complaint being introduced at this time for the 
reason that the issues set forth in the pre-trial or- 
der displace the complaint, in any event. 

Mr. Yerke: An issue of fact? 

The Court: It could be admitted as an admission 
against [64] interest. 
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Mr. King: It is in the agreed statement of facts. 
I did not know he was making an issue of fact until 
now. I have never heard about it. 

Mr. Young: We can shorten this discussion, per- 
haps. In the complaint it was alleged that Wells and 
Albertsen represented the past participants. That 
allegation was denied in the answer. Now, that de- 
nial has stood ever since, and it still stands in the 
pre-trial order. 

The Court: Well, as a matter of proof, is there 
anything that the plaintiff has to do in order to es- 
tablish the fact that this is a class action ? 

Mr. King: I do not see how when he alleges in 
his complaint and that they bring it on behalf of 
themselves. That is the federal forms that are sup- 
pled. They filed the original complaint in that mat- 
ter. That is the way. they proceeded ever since in 
this action. He could ask them if they ever brought 
it individually, if he wants to, to ask the question. 

Mr. Young: Counsel speaks as though somebody 
other than himself brought this complaint. Mr. King 
is the one that brought this complaint. 

Mr. King: Yes, and I am not ashamed of it. 

Mr. Young: No, I know, but I am just stating a 
faev 

Mr. King: I claim credit for filing it. 

Mr. Young: All right, all right, you claim credit 
for it. 

Mir. King: Yes, 17dor 

Mr. Young: The question now is this issue as 
to whether or not the plaintiffs Albertsen and Wells 
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represent past participants, and I am stating to your 
Honor under the denial in our contentions of law 
set forth in the pre-trial order we raise an issue 
upon that point. 

Mr. King: Where is your contention of fact, is 
what we are talking about. We know you deny it 
as a question of law, but where is your contention 
of fact? You signed this pre-trial order. Where did 
you raise the contention of fact on that? 

Mr. Young: The question is as to whether or 
not these people represent past participants as a 
question of law, your Honor, and it is now an 
agreed statement in this case that the past par- 
ticipants were not, in fact, notified with the pos- 
sible exception of this man Jenkins, and that there 
is another man by the name of Matthews coming in. 

Mr. King: Mitchell. 

Mr. Young: Mitchell, pardon me. I might ask 
opposing counsel whether he asked anybody to join 
with him in this action who did not join. 

My. King: I can answer that I did not. 

Mr. Young: If the Court please, I might call 
your Honor’s attention to one other point. There is 
a stipulation in the beginning of the contentions 
and issues, there is this [66] stipulation: “It is 
agreed by all parties that the classification of the 
contentions and issues which follows hereafter as 
being contentions or issues of law or fact is in- 
tended for the convenience of the Court and par- 
ties, and such classification shall not prejudice any 
rights of the parties.’’ I point to that particular 
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stipulation. If there is an argument as to whether 
or not a particular contention is technically one of 
law or of fact, the circumstance that it has been 
designated as one of law does not prejudice the 
rights of the party so designating it. It could be 
considered also as a contention of fact. 

The Court: Anyone can make his records the 
way he wants. 

Mr. King, if you think it is necessary to do any- 
thing else, go ahead and do it. The same is true of 
Mr. Young. Are you through with the cross ex- 
amination, or do you want to interrogate Mr. Wells 
any further? 

Mr. Young: No, I am through. Pardon me, if 
the Court please, I requested a few moments ago 
the privilege of recalling Mr. Wells to the stand 
in the morning. 

The Court: All right, Mr. Wells will remain. 

Mr. King: Just a minute. We might ask a few 
more questions, and we will let him go now. 

The Court: Yes. [67] 


Redirect Examination 

Q. (By Mr. King): Mr. Wells, were you ac- 
quainted with me before you came to see me about 
this matter? A. Very well. 

The Court: JI am really not interested in how he 
happened to come to you. 

Mr. King: Well, there may be some point here. 
It might become a question of law under the pre- 
trial order here. 
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Q. Mr. Wells, did you institute this action, you 
and Mr. Albertsen, solely for the benefit of your- 
selves, or for yourselves and those in a similar 
situation ? 

A. It would be for ourselves and those in a 
similar situation because it is the plan, but it is 
not us individually. 

Mr. King: That is all. 


Recross Examination 
Q. (By Mr. Young): Mr. Wells, were you ever 
authorized by any other past participants in the 
plan to represent them in this case. 
A. No, sir. 
Mr. Young: That is all. 
Mr. King: That is all. [68] 


HARRY J. ALBERTSEN 
plaintiff, called in his own behalf, having been first 
duly sworn, was examined and testified as follows: 


Direct Examination 
Q. (By Mr. Yerke): Where do you presently 


reside, Mr. Albertsen? 


I live at Long Pine, Nebraska. 

How long have you lived there ? 

Three and a half months. 

Is that your permanent residence? 

Well, I would say temporarily. 

You are actually a resident of California, are 
you not? A. That is right. 
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Q. Why have you been staying at Long Pine? 

A. Well, I went there for my health. ~ 

Q. I believe it is a stipulated fact in the case 
that you left the employment of J. C. Penney Com- 
pany in 1951; that is correct, isn’t it, December 3], 
1950? A. December 30, 1950, although 

Q. You were actually on the job on January 2, 
1951, though; were you not? 

A. Yes, sir, I was. 

@. You were a manager, were you not, at the 
time that the profit-sharing plan was put into effect 
in 1940? A. Yes, sir, I was. [69] 

@. You did not make a contribution, however, 
did you, out of your 1939 earnings in 1940? 

A. No, sir, I did not. 

@. Did you make a contribution for each year 
thereafter until you ceased being employed by J. 
C. Penney Company? 

A. Yes, sir, I did. 

@. At the inception of the profit-sharing retire- 
ment plan and until you left the employment of 
J. C. Penney Company, had you ever been advised 
of any illegality in any portion of the plan or the 
trust agreement? 

A. No, I eannot say that I did. 

@. When were you first so advised? 

A. Well, after I left the Penney Company. 

Q. Could you recall when the knowledge first: 
came to your attention? 

A. Well, in the early part of 1951. 

Mr. Yerke: Cross examine. 
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Cross Examination 
Q. (By Mr. Young): How did that come to 
your attention? 


A. Well, I called Jerry Geisler of Los Angeles. 

@. You what? 

A. I ealled Jerry Geisler. 

Q. Who is he? 

A. He is an attorney down in Los Angeles. [70] 

Q. Oh, the criminal lawyer down in Los 
Angeles? A. Yes. 

@. How did you happen to call him about it? 

A. I wanted to know. 

Q. Had Mr. Burkitt spoken to you about it? 

A. No, sir. 

Q. Do you know Mr. Burkitt? 

A. I know Mr. Burkitt. 

@. Had Mr. Wells spoken to you about it? 

A. No, sir. 

@. You inquired on your own initiative, then? 

A. Yes, sir. 

Q. Were you ever authorized by anyone in the 


retirement plan to represent them in this particu- 
lar action? A. No, sir. 

Q. At the time that you left the Penney Com- 
pany, did you receive all of your contributions in 
the plan? At. didk 

Q. Did you receive also the company’s contri- 
butions and the other credits to which you were 
entitled ? ie Yess sine 

Mr. Young: If the Court please, we reserve 
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the right to ask Mr. Albertsen further questions 
in the morning. 

Mr. King: I would like to ask him a few on 
what has been testified on the cross examination. 


Redirect Examination 

Q. (By Mr. King): At or about the time that 
you contacted Mr. Geisler, did you receive any in- 
formation with respect to the institution of an 
action by Mr. Burkitt? A. No, sir. 

Q. Did you learn Mr. Burkitt had filed a case 
against the Penney Company? 

A. Well, not before L 

Q. No, I say after you talked to Mr. Geisler. 

A. Yes, after. 
@. How did you learn of it? 
A 
Q. 


It came in over the air, on my radio. 
Did you make any effort to ascertain what 
attorney had represented Mr. Burkitt? 
A. I did. 
@. As a result of that effort, did you contact 
me? A. I did, sir. 
Q. Did you have an interview with me in Log 
Angeles? A. Yes, sir. 
Q. And that was prior to the institution of this 
action of you and Mr. Wells? A. Yes. 
Mr. King: That is all the questions I have. 
Mr. Young: No further questions at this time, 
your Honor. [72] 
The Court: All right, will you please return 
tomorrow morning at ten o’clock. 
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Mr. King: Your Honor, we have one more wit- 
ness, Mr. Robert H. Mitchell, who is due to arrive 
here by plane this afternoon, but he is not here 
yet, and we wondered if we could call him tomorrow 
morning ? 

The Court: You may if you want, or we can 
take a recess. 

Mr. King: J have a man meeting him at the 
airport. 

Mr. Young: Why not let it go until tomorrow 
morning, your Honor? It is satisfactory with us. 

The Court: Do you know what evidence you are 
going to put on? 

Mr. Young: We will know about it tomorrow 
morning, your Honor, for sure. 

The Court: Is there any witness you could put 
on this afternoon? 

Mr. Young: No, I am not prepared to put on 
a witness this afternoon, your Honor. I think our 
testimony, if any, will be very short, and, as I 
view this case, it is largely a question of law. 

The Court: I understand Mr. King is going to 
make a statement tomorrow on the basis of his 
statement. He is going to have some experts testify 
as to the reasonable value of his fees. 

Mr. Young: Your Honor calls it a statement. 
Do I understand [73] it is not going to be under 
oath? 

Mr. King: No, it is going to be under oath. If 
you want to, you can have an additional one. 

Mr. Young: I just was not familiar with the 
term ‘‘statement.”’ 
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The Court: We will recess. 
(Thereupon, the trial was recessed to Thurs- 
day, June 24, at 10:00 a.m.) [74] 


Morning Session 
(Thursday, June 24, 1954, 10:15 am., trial 
resumed pursuant to recess.) 

The Court: Mr. King, you had a statement? 

Mr. Young: If the Court please, before pro- 
ceeding, I would like to eall the Court’s attention 
to a circumstance in accordance with your Honor’s 
suggestion, and you note I eall it suggestion rather 
than order. 

We, this morning, served upon Mr. King a docu- 
ment which consists of a list of exhibits which were 
offered in evidence by the plaintiffs on June 23, 
together with a list of those that are objected to by 
the defendants. We have set forth in connection 
with these exhibits offered by the plaintiffs the 
objections which we have to certain of them. In 
addition, as I have stated, we have submitted a 
list of exhibits which we offer in evidence, and we 
will be glad to hear from opposing counsel if there 
is any question with respect to those. 

Furthermore, I have submitted a list of para- 
graphs in the pre-trial order which are objected to 
by the defendants. That is in accordance with the 
right given us in the stipulation in connection with 
the statement of agreed facts, and these three 
documents 

The Court: After you have agreed to certail 
facts, are you now objecting to some of them? 
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Mr. Young: The stipulation, your Honor will 
recall that [75] in respect to the statement of 
agreed facts, the facts as facts are agreed to, but 
the right was reserved to both parties to make any 
objections to the relevancy or materiality of any 
portions. That is the point, your Honor. 

I would like to hand up this statement at this 
time to be filed with the record of the case. 

Mr. King: We will check it as soon as we ean, 
but I would like to go ahead with this phase of it. 

The Court: All right. Then I will not make any 
ruling on the admissibility of the evidence until 
after I have had an opportunity to examine this 
list. 

MomikGne: That is nght. 

Mr. Young: If the Court please, before Mr. 


King proceeds, I should like to submit a statement 


to the Court of our position with respect to the 
matter of attorney’s fees. 
The 14th contention of fact submitted by the 


plaintiffs reads as follows: 


“Plaintiffs contend that 4 per cent of the value 
of the shares of stock of J. C. Penney Company 
which are found by the Court to have been acquired 
by the Trustee by the use of the contributions and 
earnings of the plaintiffs and those for whom plain- 
tiffs prosecute this action is the reasonable value 


of the services of plaintiffs’ attorneys in institu- 


ting and prosecuting this action.” [76] 
That contention is denied by the defendants. 
Plaintiffs’ contention of law number 11 reads 
as follows: 
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‘Plaintiffs further contend that a decree should 
be entered herein adjudging and decreeing that the 
Trustee holds the shares of stock of J. C. Penney 
Company under a resulting trust in favor of the 
plaintiffs and those for whom plaintiffs prosecute 
this action and all other participants who did not 
attain retirement status in that proportion which 
the contributions and earnings of each such person 
bears to the total contributions and earnings of all 
such persons used in the acquisition of and pay- 
ment for said shares of stock.” 

That contention is denied. 

And, finally, plaintiffs contend in their paragraph 
13 of their contentions of law that: 

‘¢ * = * plaintiffs are entitled to a decree award- 
ing plaintiffs compensation for the reasonable value 
of the services of their attorneys in the prosecution 
of this action, and for their costs and disburse- 
ments incurred herein, and further decreeing that 
the sums so awarded shall constitute a len upon all 
the shares of stock found by the Court to have been 
acquired by the contributions and earnings of the 
plaintiffs and those for whom they prosecute this 
action.” 

This contention is denied by the defendants. 

Your Honor will observe that by virtue of the 
plaintiffs’ contention of law number 11, that if the 
Court should decide [77] this case in favor of the 
plaintiffs, the relief they are seeking is that there 
shall be a resulting trust in favor of those indi- 
viduals whom your Honor has now identified as 
being those participants in the plan in the years 
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1940 and 1941, some of whom are in the class of 
past participants, some of whom are in the class 
of present participants. 

The point that we are making at this time is that 
the decree with respect to attorney’s fees is one 
which calls for a lien to be imposed upon the shares 
of stock which would be awarded to those who are 
in the field of past participants, together with a re- 
sulting trust in favor of the present participants, 
all of whom were in the plan in 1940 and 1941. The 
effect or such a decree, if entered, would mean that 
those individuals are declared to be the owners of 
the stock in question. Since that is the contention 
which is made in this case, it is obvious that in the 
event that this case ever reached the stage of at- 

_torney’s fees, the Court would be dealing with 
stock which it has determined is the stock of the 
participants. Under those circumstances, it is the 
position of both defendants in this case that we are 
not interested in this particular phase of the mat- 
ter, that in truth and in fact the adversary con- 
troversy in respect to that subject is one between 
the law firm of which Mr. King is head and of the 
participants whom he claims are entitled to re- 

ceive the stock. 

The Court: Your objection will be noted. [78] 

Mr. Young: And our silence hereafter during 
the course of this, I assume, will also be noted? 

The Court: You do not have to make any fur- 

| ther objections to the testimony. 
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RALPH H. KING 
called, having been first duly sworn, testified as 
follows: 


Mr. King: My name is Ralph H. King. I am a 
partner in the firm of King, Miller, Anderson, Nash 
and Yerke. I have practiced law in the City of 
Portland for in excess of 33 years. I have had at 
least 15 or more years of practice largely lmited 
to corporate matters and transactions, reorganiza- 
tions and other matters involving extensive cor- 
porate transactions. 


About the first of December, 1949, I was con- 
sulted by Mr. Harvey L. Wells with respect to his 
rights, if any, to shares of stock held by the Trus- 
tee of the plan involved in this action. As a result 
of that conference, [ commenced an intensive inves- 
tigation, both of law and the study of retirement 
plans, to determine what, if any, rights Mr. Wells 
might have to any shares of stock. 

This investigation continued from time to time 
throughout the year 1950 and was still in progress 
in the early part of 1951. 

About the end of March, 1951, I received a long 
distance call from Mr. Harry J. Albertsen, one of 
the plaintiffs in this action, in which he desired a 
consultation with respect to his rights under the 
plan. As a result of that, while in Los Angeles on 
other business, I had a conference with Mr. Al 
bertsen. As a result of the investigation of law and 
of study of retirement plans, I advised those two 
gentlemen that [80] their rights, if any were to be 
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presented, were rights in common to both and that 
they should be presented, if at all presented, as an 
act in their own behalf and on behalf of others who 
were similarly situated, and they both consented to 
institute an action upon that basis. As a result of 
that, the present action was commenced on July 11, 
1951, and has been pending in this court since that 
date. 

It soon became apparent that it would be neces- 
sary to obtain various information for this case 
from the files of the company and that that could 
only be done by depositions taken under the pro- 
visions of the Federal Rules of Civil Procedure and 
preparations were made and such depositions were 
taken in the City of New York, commencing on 


the 29th day of October, 1951, and extending 


through the 7th day of November, 1951. 

In order to arrange for the numerous subpoena 
duces tecum which were required to require the 
production of records, it was necessary to be in New 
York at least a week prior to the commencement 
of depositions, and it was necessary to make quite 
a lot of preparations and arrangements for the 
taking of such depositions and the proper examin- 
ation of witnesses thereat. 

Following that, the defendants took depositions 
over five or six days in the month of March, 1952. 

This case has required a number of routine ap- 
pearances in court from time to time with respect 
to reporting the progress [80a] in the case. We 
had one day’s argument on the question of juris- 
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diction, and it is expected that in addition to the 
work performed up to the time of the commence- 
ment of this trial, approximately one month’s work 
will be required in preparing and submitting briefs 
to the trial court. 

Up to the time of the commencement of this trial, 
I myself had devoted 620 hours to this case. Mr. 
Borden Wood, a then partner in the firm, devoted 
3 hours and 35 minutes, Mr. Grant Anderson, a 
partner in the firm, 86 hours and 10 minutes; Mr. 
Frank Nash, a partner in the firm, 6 hours and 30 
minutes; Mr. Fredric Yerke, a partner in the firm, 
165 hours. In addition to that, services of associates 
were devoted to the preparation of law and other 
matters as follows: Mr. Norman J. Wiener, 15 
minutes; Mr. John W. Hill, 1 hour and 25 minutes; 
Mr. Curtis W. Cutsforth, 106 hours and 20 min- 
utes; Mr. George H. Brustad, 1 hour and 50 min- 
utes; Mr. Eric R. Haessler, 178 hours and 35 min- 
utes; Mr. H. F. Althaus, 6 hours and 20 minutes; 
Mr. Paul R. Meyer, 160 hours; Mr. Gerald J. 
Norville, a former associate, 16 hours; Mr. Ferris 
F. Boothe, a former associate, 33 hours and 20 
minutes; Mr. David P. Templeton, a former associ- 
ate, 116 hours and 30 minutes. 

I want to say in addition to that, that in order to 
prepare the complaint in this case, it required a 
very intensive study of the law of trusts, the law 
of pension plans, review of all known and obtain- 
able pension plans, and the application of [81] the 
rules of lotteries as established with various types 
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of commercial arrangements, and then applying 
those rules to the present situation. 

I think that covers in general the type and char- 
acter of services. I take it there is no cross exam- 
ination, Mr. Young? 

The Court: Do you want to state what in your 
opinion would be a reasonable fee to be allowed ? 

Mr. King: It is impossible to determine exactly 
the amount of stock. In other words, we are making 
no claim except with respect to the shares of stock 
that are obtained for plaintiffs and those for 
whom they prosecute the action, namely, the former 
participants in the plan who were in the plan in 
the years 1940 and 1941 and who never attained a re- 

tirement status. 

As near as I can compute it, and assuming that 

_the amount as approximately recovered is $16,000,- 
000, it was my opinion four per cent of that sum 
was a reasonable amount. 

The Court: $640,000? 

Mr. King: Yes, sir, and in so stating that, I 
want to say that the fee in this character of a case 
is essentially contingent in character, and I want to 
Say in addition that I have not the exact figures 
available, but the disbursements up to the present 

date are somewhere between three and four thou- 
sand dollars. 

The Court: You say the amount involved would 
be sixteen [82] million dollars? 

Mr. King: I say that is the only estimate I can 
make. They have never declared the figures, but 
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I may say if the amount was less than that, I would 
ask four per cent. If it turned out to be twelve 
million, it would only be $480,000. I do not want the 
six hundred forty thousand unless the recovery is 
sixteen million or more. 

The Court: I understand there was 200,000 
shares, a three for one split, and that would mean 
around 600,000, I think, selling on the market at 
eighty-seven, so it would be over $50,000,000. 

Mr. Kang: Well, I know, your Honor, but there 
is a portion of all the participants we do not rep- 
resent, and I assume that is about half, and I have 
made no claim. Instead of using the present mar- 
ket, I have a figure at the time they got the stock 
annuity. It might not be eighty-seven, a figure 
which would be below. For those we do not repre- 
sent, it would be over half of them, we are making 
no claim on that and make no len upon their shares 
although they finally benefit from the litigation. 

The Court: Any further questions? 

Mr. Young: No. 

The Court: That is all. [83} 


NICHOLAS JAUREGUY 
called, having been first duly sworn, testified as fol- 
lows: 
Direct Examination 
Q. (By Mr. King): Mr. Jaureguy, you are en- 
gaged in the practice in the City of Portland? 
A. Yes, I am. 


| 
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The Court: Mr. Jaureguy’s qualifications are not 
in doubt, are they, Mr. Young? 

Mr. Young: I have no objection, your Honor, 
but I am not participating in this part of the pro- 
ceeding. 

Mr. King: He says, your Honor, that he will not 
have anything to do with it, and I would not ask 
the questions otherwise. 

The Court: Then am I supposed to represent the 


participants of the plan? 


(Discussion off the record.) 

Mr. Young: As far as I know, they are not rep- 
resented, your Honor. I suspect they are not repre- 
sented. 

The Cout: I will handle that myself. 

Mr. King: Q. Just briefly, you have been en- 
gaged in the practice here over thirty years, I 


take it? A. That is correct; yes, sir. 
Q. And you are presently a member of what 
firm ? A. Cake, Jaureguy and Hardy. [84] 


Q. Have you had occasion to examine the pre- 
trial order and the pleadings in the present action? 

A. Yes. 

@. Have you heard the statement of Mr. King 


while he was on the stand? A. That is right. 


@. Have you been able to form any opinion as 
to what sum should be awarded for the service of 
the plaintiffs’ attorneys in the present action? 

A. Before expressing an opinion, I would like 
to discuss one point that I think is involved, but I 
am not sure. I think it has some bearing on it, and 
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inasmuch as there is nobody appearing on the other 
side, I would like to explore that matter. 

That is, as I view this case, there are two contin- 
gencies, well, three. One is that you will not get 
anything. I do not discuss that. 

@. We are conscious of that. 

Mr. Young: We would agree to put that contin- 
gency in the statement of agreed facts, your Honor. 

The Witness: Then, of course, there are two 
problems in this case that, while I am not an expert 
on either and I have had no experience at all on 
one and very little on the other, two very perplex- 
ing problems that might result in either one or an- 
other type of decree. 

One is that the Court may find that you are cor- 
rect in [85] your contentions with respect to a type 
of annuity and retirement provisions, that it is a 
lottery and things of that kind, and, therefore, that 
you are entitled to recover. He may hold against 
you on the class action feature of it, and in that 
case I am assuming for purposes of my testimony 
that you will get some fees and get a fee from the 
named plaintiffs who recover in this case, and then 
the other contingency is that the Court will find 
for you on both points, and in that case, that is 
the fee that I am testifying about because the other 
one is not before the Court; nevertheless, I think 
it is something that should be considered. 

Mr. King: I want, if I may interrupt, to make 
a statement in that case. I have no contract with 
the plaintiffs to that effect, that there shall be a fee. 
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There is no contractual arrangement of any char- 
acter. [ want to make that a part of my statement. 


The Witness: Well, I am assuming also there is 
no contractual arrangement to the contrary that you 
will not be paid by them if you recover. In other 
words, there is no contract. 

@. There is just no contract. 

A. I dislike to argue with an attorney that calls 
me as a witness, but I just want the Court to under- 
stand that I am going on the assumption the Court 
takes that into consideration. With that understand- 
ing, with that background, based on your testimony 
and a study of the pre-trial order, I would say [86] 
that if the Court finds in favor of the plaintiffs in 
this case on the basis—and that you recover for the 
unnamed plaintiffs, those that are members of the 
class as well as the named plaintiffs, I would say 
that if the total amount involved is ten million dol- 
lars, I would fix a fee—or I would testify that, in 
my opinion, a reasonable fee would be $200,000 plugs 
one per cent of the amount involved in excess of 
ten million dollars. 

Mr. King: No further questions. 

Th Court: I see that Mr. Manley Strayer, Mr. 
Walter Evans, and Mr. Moe Tonkon are in the 


courtroom. I think the record should show that in- 


stead of having to qualify each of the attorneys, 


they are well-known, capable lawyers who have had 
a great deal of experience, and they are among the 
distinguished members of this bar. 
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Mr. King: Thank you, Mr. Jaureguy. 
I will call Mr. Manley Strayer. [87] 


MANLEY B. STRAYER 
called, having been first duly sworn, testified as fol- 
lows: 
Direct Examination 
Q. (By Mr. King): Mr. Strayer, have you had 
an opportunity to examine the pre-trial order and 


the pleadings in this action? A. Yes, Wi Have 
Q. You have heard the testimony of Mr. King 
while on the stand ? A. I did. 


@. What, in your opinion, would be a reasonable 
sum to be allowed for the services of attorneys for 
plaintiffs in the present action in the event that 
they prevailed on behalf of all members of the 
class ? . 

A. Like Mr. Jaureguy, I make the assumption 
that recovery is allowed in approximately sixteen 
million dollars and that the attorney fee is to be 
spread over the fund that is recovered, and on that 
assumption it is my opinion that a reasonable fee 
would be two per cent of the amount recovered. 

Mr. King: Thank you very much. [88] 


MOE M. TONKON 
called, having been first duly sworn, testified as fol- 
lows: 
Direct Examination 
Q. (By Mr. King): Myr. Tonkon, have you had 
an opportunity to examine the pre-trial order and 
the pleadings in this action? A. J have. 
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Q. Did you hear the statement of Mr. King with 
respect to the nature and character of the services? 

A. I have. 

Q. Assuming that the plaintiffs prevail in be- 
half of themselves and the other members of the 
class, what, in your opinion, would be a reasonable 
sum to be allowed by the Court for their services 
as plaintiffs’ attorneys in this action? 

A. I think the amount prayed for in the plain- 
tiffs’ complaint by the plaintiffs themselves is rea- 
sonable; in other words, four per cent of the recov- 
ery made. 

Mr. King: Thank you very much. [89] 


WALTER H. EVANS, JR. 
called, having been first duly sworn, testified as fol- 
lows: 
Direct Examination 

Q. (By Mr. King): Mr. Evans, have you had 
an opportunity to examine the pre-trial order and 
the pleadings in this action? 

A. I have before, and I examined them briefly. 

Q. You have heard the statement of Mr. King 
with respect to the nature and character of the 
services ? A. I have. 

Q. Assuming that the plaintiffs prevail on be- 
half of themselves and of other members of the class 
which they represent in this action, what, in your 
opinion, would be the reasonable fee to be allowed 
for the plaintiffs for the service of their attorneys 
‘in this action? 

A. In my opinion, the only—I should not say 
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the only—the fairest way to fix the fee in a class 
suit such as this is on a percentage basis. In my 
opinion, a reasonable attorney’s fee to be allowed 
successful counsel in a class suit of this nature 
would be in the range from five to ten per cent 
of the amount of recovery. If I had to pinpoint, I 
would take the middle figure, seven and a half per 
cent. I think the precise percentage figure depends 
upon the difficulty of the case, the questions of law 
involved, the amount of the recovery, the likelihood 
of appeal. I am basing that on the assumption that 
you [90] meant exactly what you said when you 
said you had no contract with the named plaintiffs 
for your compensation except probably by contin- 
gent; that you may be able and probably will re- 
cover your actual out-of-pocket expenses from the 
named plaintiffs. 

Mr. King: Thank you very much. [91] 


ROBERT H. MITCHELL 
a witness produced in behalf of plaintiffs, having 
been first duly sworn, was examined and testified 
as follows: 
Direct Examination 

Q. (By Mr. Yerke): Your name is Robert H. 
Mitchell? A. That is rekt. 

@. Where do you live, Mr. Mitchell? 

A. At Glendale, California. 

@. By whom are you presently employed? 

A. By Menasco Manufacturing Company, Bur- 
bank, California. 
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Q. Have you ever been employed by J. C. Pen- 
ney Company ? A. I have. 
Q. For what period? 
A. From the first of September, 1923, until the 
last of January, 1947. 
@. When did you first become a manager of a 
C. Penney store? 
A. Approximately January 15, 1929. 
@. What store was that? 
A. That was at Calexico, California. 
Q. How long did you remain at Calexico? 
A. Until May 30, 1933. 
Q. When you left Calexico, were you still man- 
”™ of that store? A. Yes. [92] 
| Q. Where did you go from there? 
A. Redlands, California. 
 Q. You were manager? A. Yes. 
@. How long did you remain at Redlands? 
A. Until January 31, 1940. 
@. Were you a manager of the Redlands store 
at the time you left Redlands? A. I was. 
Q. Where did you go from Redlands? 
A. Flagstaff, Arizona. 
@. Did you go as manager? A. J did. 
Q. How long did you remain at Flagstaff? 
A. For seven full years, January 31, 1947. 
Q. That is when you left the employment of 
J.C. Penney Company; is that right? A. I did. 
_ Q. Why did you leave the employment of that 
company ? 
A. I had asked for a transfer because of the 
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health of my wife and son who could not stand the 
seven thousand altitude there, and I received a 
letter from the Personnel Department of the J. C. 
Penney Company that because of my past record 
and the fact that I had not beaten my 1942 volume 
in the year of 1946, that I was not entitled to a [93] 
transfer. 

Q. And you subsequently resigned ? 

A. The letter stated that if I really thought I 
should leave Flagstaff, that it would be best for me 
to resign, and I resigned. 

Q. You were a J. C. Penney manager, then, dur- 
ing the year 1940? A. oT was: 

Q. Do you remember the inception of the profit- 
sharing retirement plan of the J. C. Penney Com- 
pany ? A. Yes, I do. 

Q. Did you make a contribution in 1940 to that 
plan out of your 1939 earnings? 

A. The one that was not mandatory? 

Q. That is right. 

Ay “aledid! 

Q. Did you continue to make contributions, 
then, for each year thereafter until the time you 
left the employment of J. C. Penney Company? 

A. J did. 

Q. At the time that you first contributed to the 
fund that was set wp under the plan and trust 
agreement until the time that you left the employ- 
ment of the J. C. Penney Company, were you ever 
advised by anyone of any illegality in any portion 
of the plan or trust agreement relating thereto? 
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A. No. 

Q. When did you first learn of such illegality? 

A. In the summer of 1941 in talking with my 
friend, Mr. Albertsen. 

Q. Do you mean 1941 or 1951? 

A. Of 1951; I am sorry. 

Q. 1951? 

A. 1951, talking with my friend, Mr. Albert- 
sen, he informed me that a suit had been instituted 
attacking the profit-sharing plan of J. C. Penney 
Company in regard to the stock part of that plan, 
that it was illegal and constituted a lottery. 

Q. That was the first information you had re- 
ceived on the subject? A. The very first. 

Mr. Yerke: That is all. 


Cross Examination 

Q. (By Mr. Young): At the time you left Pen- 
ney Company, did you receive all of the credits 
that you were entitled to under the plan? 

A. As far as the cash is concerned, I did. 

Q. You left the company before reaching re- 
tirement age; did you not? | 

A. About eight years before. 

Mr. King: Just a minute, I do not understand 
what is retirement age. Did you mean 60 years 
retirement age? 

Mr. Young: @Q. How old were you at the time 
you left the Company? [95] 

A. I was not quite 52. 
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Myr. King: That is what I wanted to find out. I 
did not know how old you were. 

ie, Youre: lhvatmis, all, 

Mir) Kines” That asec’ 

Your Honor, if we could have a few minutes we 
could go over these exhibits, and I think that is our 
case. We would like to check them. 

The Court: We will take a recess. 

(Recess taken.) 

Mr. King: If your Honor please, in view of the 
objections served on us by counsel just before 
court took up this morning, we withdraw from our 
list of exhibits Exhibit 23 and Exhibits 159 and 160, 
but we would like to add to our list of exhibits 319 
and 320. 318 is the complaint in this case, and 319 is 
the answer of one defendant, and 320 is the answer 
of the other, which were going to be offered by the 
other side anyway. 

Mr. Young: There is no objection to 319 and 
320, your Honor. 

The Court: Then the only exhibits to which you 
object are 140 and 141; is that right, now? 

Mo Young: “Sitais rie: 

The Court: And 208-A through D and 222-A 
through D and 329 through 334? 

Mr. Young: That is right, your Honor. 

The Court: All of the other exhibits listed on 
page 1 of Mr. Young’s [96] statement and the first 
7 exhibits listed on page 2 are admitted, and the 
other exhibits offered by plaintiff are admitted pro- 
visionally. 

Mr. King: Thank you, your Honor, 
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The Court: Now, with reference to the exhibits 
of defendant to which 
Mr. King: We will make a statement on that 
as soon as they offer them, your Honor, but I 
thought you wanted to know whether we rest or not. 

The Court: Plaintiffs rest. 

Mr. King: They made some kind of a reserva- 
tion about our depositions, and I would like to have 
that cleared up, and then we are ready to rest. 

The Court: The portions of the exhibits read 
into evidence are admitted. 

Mr. King: The plaintiff rests. 

The Court: Mr. Young, do you now want to offer 
the exhibits listed in the statement you presented 
this morning? 


Mr. Young: Yes, your Honor, in fact, the state- 
ment itself makes the offer. 

Mr. King: Very well, your Honor, we will say 
that we have no objections except for the ones I 
am about to mention, which are objected to on the 
grounds that they are irrelevant and immaterial. 
Number 12, number 128, the same objection that 
counsel made to some of ours. It is set forth [97] 
in extenso on page three and a half in the pre-trial 
order. There would seem to be no purpose in put- 

ting it into the record again. 

Mr. Young: Pardon me, your Honor. We are 
willing to withdraw Exhibit 128. 

Mr. King: Thank you. 

I proceed down the list of exhibits to 174 and 

175. Those are letters of Mr. Burkitt, and we ob- 
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ject to them as being only irrelevant and imma- 
terial in the present action. 

Mr. Young: Well, they are the letters showing 
why Mr. Burkitt left the company, and for that 
reason we regard them as material. 

The Court: It may be material in the Burkitt 
ease, but how would it be material in this case? I 
am leaving it up to you, as you know. If you want 
to keep them there, I will let them in provisionally. 

Mr. Young: Yes, I understand. If the Court 
please, Mr. Burkitt, although he has brought a 
separate action which was tried previously, happens 
to be a person who falls within the classification of 
parties on whose behalf the plaintiffs purport to 
act. 

Mr. King: Well, that is admitted provisionally, 
then, your Honor. 

The Court: Yes, it will be. That is what my 
ruling is going to be. 

Mr. King: We have Exhibits 194 thru 204 which 
are a similar [98] correspondence of plaintiff Al- 
bertsen as to the settlement of his accounts and 
why he left the company. It was immaterial also. 
I mean, that is not an issue in this case. He stated 
on the stand he got all the settlement he is entitled 
to other than the stock, so I do not see how that 
adds anything to it. 

The Court: Do you want to withdraw thag 
Mr. Young, or do you want to keep that in? 

Mr. Young: When Mr. Albertsen was on the 
witness stand and was examined by Mr. King, he 
testified to a separation, and, therefore, we would 


® 
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like to have the correspondence dealing with that 
subject in the case. 

The Court: All right. 

Mr. King: Well, it is set forth in the pre-trial 
order, too, that he was discharged. 

The Court: I do not think that an appeal will 
require the printing of all these exhibits. If the 
losing party desires, I will enter an order permit- 
ting the mailing of all exhibits to the clerk without 
having to print them. 

Mr. King: That was one of the things I had 
in mind. 

The Court: Well, I appreciate that. 

Mr. King: All right, thank you. 

The Court: But I would not require that. There 
are too many exhibits here. 

Mr. King: We make the same comment and ob- 
jection with respect to 205 and 215-A through H; 
the Wells [99] correspondence, 233 thru 243. They 
are matters pertaining to the settlement of accounts 
and also further correspondence with Wells, 245 
throught 254-H. Burkitt has a letter, Exhibit 260, 
and this pamphlet relating to annuities, 280 and 
282-A through J, they are just statements of ac- 
count. They are all between Albertsen and Wells. 
I mean, there is no issue in the case. In fact, it is 
stated in the pre-trial order. 

Those are our objections to that. 

Now, 303 relates to Burkitt, the summons and 
complaint in the Burkitt case, and 304 and 305 are 
the answers of the two defendants. 
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Mr. Young: I have stated our position in re- 
gard to those, your Honor. 

Mr. King: 309 is a group of annuity contracts 
with insurance companies. There is no issue about 
them in this case. I think they are immaterial. 

Now, we come down to 313 and 315, the state- 
ments about benefits paid or something. They are 
not in issue here also. 

We come to 317. It is Albertsen’s record of pay- 
ments into the fund which is set out in the pre- 
trial order, about paragraph 52 or 57—72, or some- 
thing lke that. 

323 is various stipulations. It is covered in the 
pre-trial order also. 324 is the same thing. In other 
words, those are incorporated, and the point I had 
in mind is I do not regard them as injurious, but 
it just clutters up the record. [100] 

The Court: Mr. King, I agree with much of 
what you have said, and I agree with much of what 
Mr. Young said with reference to relevancy of some 
of the exhibits which you have offered, but I have 
permitted each of you to determine what exhibits 
you want to offer, and I am going to admit all of 
the exhibits offered by Mr. Young to which no ob- 
jections have been made, and the other exhibits you 
offered to which there have been objections I am 
going to admit provisionally. 

Mr. King: I want to say I think, your Honor; 
that the matter of transmitting them to the Court 
will cover most of what I had in mind, and I thank 
your Honor for the statement. 

Mr. Young: There will be no trouble about 
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transmittal to the Court of any documents, I as- 
sure your Honor. 

The Court: Mr. King was concerned about the 
possibility of having to print each of the exhibits. 

Mr. Young: Yes, I understand. 

The Court: That would be a very costly pro- 
cedure. 

Mr. King: That is right, and some of these are 
tremendous documents and I would hate to have 
to take whole volumes and print them. 

Mr. Young: “Yes. 

The Court: Mr. Young, do you desire to offer 
any live witnesses? 

Mr. Young: Yes, your Honor. 

The Court: Proceed. [101] 

Mr. Young: Before proceeding to offer the live 
witnesses, however, I wish to move the Court at 
this time for an order dismissing this proceeding 
upon the same grounds that were assigned at the 
opening of the ease. 

The Court: I will take it under advisement. 

Mr. Young: I call your Honor’s attention to the 
fact that in the document that was served upon 
opposing counsel this morning, the last page of 
which sets forth the paragraphs in the pre-trial 
order which were objected to by the defendants, 
your Honor did not comment upon that matter. 

The Court: I did not see them. I will take that 
one under advisement. 

Mr. Young: Very well, your Honor. Shall I 
proceed now? 

The Court: Yes. I wondered if there should be 
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some record here of that. Is there any objection 
if the document prepared by Mr. Young this morn- 
ing is admitted in evidence, any objection to the 
admission of that statement into evidence?’ 

Mr. Young: I requested that it be filed with the 
records of the case, your Honor. | 

Mr. King: It is the third sheet of the document 
referred to? 

Mr. Young: It is the last sheet. 

Mr. King: Yes, I have no objection to it being 
marked for purposes of identification so we will 
know what we are talking about. The next number 
is 335. 

The Court: Mark it 335. It is admitted as [102] 
showing the action of the parties. 

(Document referred to marked Defendants 
Exhibit 335 and received in evidence.) 

Mr. Young: If the Court please, plaintiff’s 
counsel offered in the record a portion of the Weid- 
erman deposition found at page 257 and running 
over through the first line on page 258. At this 
time I would like to ask that there be added to the 
portion which counsel asked to have made part of 
the record, the balance of page 258 of the Weider- 
man deposition. 

Mr. King: There is no objection. 

The Court: It may be admitted. 

Mr. Young: At this time I ask that there be 
considered as being placed in the record of this 
case that portion of Mr. Hughes’ deposition in the 
Burkitt case found at page 281 commencing with 
the word “Mr. Young” and continuing over through 
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the end of the first paragraph on page 283. That 
has to do 

Mr. King: Wait a minute. I have already put in 
part of it. I have already got in the record—— 

Mr. Young: The deposition I am speaking of is 
the deposition—I am sorry, it is the transcript of 
the Burkitt case. I misstated that. It is not the de- 
position ; it is the transcript in the Burkitt case. 

Mr. King: Well, I object to that transcript [103] 
in the Burkitt case. 

Mr. Young: I am only asking that it be done to 
save the necessity of putting Mr. Hughes on the 
witness stand to testify to the same facts that ap- 
pear there. 

Mr. King: I will have to examine it. He had me 
over in the deposition. Now, I will have to look 
oe Tt 

The Court: 281, to what portion, Mr. Young? 

Mr. Young: Commencing with the name ‘‘Mr. 
Young”. . 

Mr. King: I think Mr. Hughes should be called 
as a witness in this case. 

The Court: How many pages of testimony? 

Mr. King: Well, I want to see what it is, if 
I may. 

Mr. Young: That has to do with the question 
as to what was an inducement for men to stay on 
with the Penney Company. 

Mr. King: Where does it end? 

_ Mr. Young: It beings on page 281 and ends on 

page 283. 

Mr. King: We have no objection to that. 
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The Court: It may be admitted. 
Mr. King: For the sake of saving time; that 
is all. 


TESTIMONY OF MR. HUGHES 

Mr. Young: Q. ‘To what extent in relation to 
other possible factors did you consider that the plan 
itself was an inducement for men to stay on? 

A. Of course, we did not consider that that 
would be the determining factor in a man because 
there are so many other reasons why men came into 
the Penney Company and why men have stayed 
with the Penney Company when we had no retire- 
ment plan whatever, and I could go on at great 
length on that. 

Q. Would you just briefly indicate to the Court 
what factors in your observation caused men to con- 
tinue in the employ of the company apart from the 
question of the plan. 

A. Well, the first thing I think—I think I made 
this statement many times to investment men—the 
mainspring of the Penney Company throughout the 
years has been profit-sharing. I think that attracts 
and holds men to the Penney Company, with that 
liberal profit-sharing which a man has in the store, 
the advantage a store manager or associate has in 
the store. That is probably the selfish motive, but 
it is the basis of our company’s growth. Coupled 
with that is the opportunity for a man to have a 
large measure of responsibility, to paddle his own 
canoe, because as a manager of a Penney store, 


while he cannot control everything, he does have a | 
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larger measure of freedom than even an average 
independent retail merchant. He has that because 
he has no worries about finances in the Penney 
Company. He does not have to worry [104-A] about 
being out of a job and of being able to pay his bills. 
He has it because of the assistance given by a big 
corps of trained buyers, assistance given by skilled 
men, assistance of a skilled sales department, of a 
real advertising department, real estate department, 
and all the others. A man has an opportunity to 
grow and go places. When Mr. Penney hired Mr. 
Sams, he said, “You can go as far as your own 
rope will take you, as far as your rope, you can 
have all of the rope you want.” This was the policy 
of the Penney Company. That is very attractive to 
a man who is ambitious and wants to go places. He 
has an opportunity to go. There is another factor 
which I prize very highly, and I think many, many 
men in the Penney Company prize, and that is the 
fact that we feel that to be an associate of Penney 
Company is almost a badge of honor. That may 
sound like baloney, but the standards this company 
has set and the pride we have in it is certainly an 
inducement to a man to stay with the company. 
There are provisions like liberal sick leave, paid. 
vacations, free death benefits, group insurance, and 
all those things, but to me the real inducement to 
a man to come with the Penney Company or to con- 
tinue with the Penney Company was the first ones 
I enumerated, liberal profit-sharing, the opportu- 
nity to be on his own, to do a job on his own with 
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a minimum of supervision, and the opportunity to 
go just as far as his ability will take him. [104B] 
May Young» “Call Mr Talbot. 


JOHN C. TALBOT 
a witness produced in behalf of the defendants, hay- 
ing been first duly sworn, was examined and testi- 
fied as follows: 

Mr. Young: If the Court please, this witness was 
called in the Burkitt case, and if there is no objec- 
tion, I might just briefly state some of the prelim- 
inary matters without having to ask the questions. 

Mr. King: I am not going to combine the two 
records in this case. You have insisted all along 
that they be kept separate; forget about it. I will 
proceed. 

Mr. King: I wall tig to. 


Direct Examination 
(By Mr. Young): State your name, please. 
John C. Talbot. 
Where do you live? 
St. Louis, Missouri. 
What is your present occupation? 
Special Assistant to the Chancellor of Wash- 
ington University. 


POPrPOPOS 


Q@. What was your occupation prior to that? 

A. I was with the J. C. Penney Company. 

Q. How long were you with the J. C. Penney 
Company? 

A. From June of 1929 until late July of 1947. 
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Q. In what capacity were you with that com- 
pany ? 

A. I was head of the Shoe Department that sup- 
plied shoe [105] requirements of all the stores. 

Q. Were you a participant under the retirement 
plan which is the subject matter of this litigation? 

A. Yes, sir. 

@. During what period of time were you such 
a participant? 

A. I started at the beginning in 1940. 

@. You remained a participant until you left 
the company ? m= Yeswsin, 

Q. Is that correct? AGE es. 

@. At what age did you leave the company? 

A. In my 56th year, sir. 

@. Mr. Talbot, have you ever authorized Mr. 
Wells, one of the plaintiffs in this case, to bring 
this action on your behalf? A. No, sir. 

@. Have you ever authorized Mr. Albertsen to 
bring this action on your behalf? A. No, sir. 

Q. Have you ever authorized the King law firm 
to bring this action on your behalf? 

A. No, sir. 

Q. Do you consider that since they are taking 
the position that they represent past participants 
that they have any authority to represent you? 

A. Definitely not, sir. [106] 

Q. Do you want them to represent you in this 
case ? &. J do not, sir. 

Mr. Young: You may cross examine. 
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Cross Examination 

Q. (By Mr King): Mr: Talbot, if 1% shew 
be determined as a result of this action that, as 
shown in Exhibit 332, you would beeome entitled to 
approximately 1692 shares, do you now disclaim 
any right to receive those shares? 

A. Absolutely and completely, yes. 

Mr. King: That is all. 

Mr. Young: That is all. 


ORA ESTLE CAMPBELL 
a witness produced in behalf of defendants, having 
been first duly sworn, was examined and testified 
as follows: 
Direct Examination 

Q. (By Mr. Young): Mx. Campbell, where do 
you live? A. Greenfield, Indiana. 

@. What is your occupation? A. Harmen 

Q. How long have you been a farmer? 

A. 1948. 

Q. Prior to the time that you became a farmer, 
what was your occupation ? 

A. Connected with the J. C. Penney Company. 

Q. When did you first come with the Penney 
Company? A. Miia sare 

Q. When did you leave the Penney Company? 

A. December 31, 1947. 

Q. At the time you left the company, the Pen- 
ney Company, were you a manager? 

A. I was, sir. 

Q. Where? A. Indianapolis, Indiana. 
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Q. How long had you been in managerial ¢a- 
pacity prior to the time you left the company ? [108] 

A. From 1924 until 1947. 

@. Were you a participant under the Penney 
retirement plan? A. I was, sir. 

Q. At what age did you leave the company ? 

A. 595. 

Q. My. Campbell, have you ever authorized Mr. 
Wells, one of the plaintiffs in this case, to bring 
this action on your behalf? A. Ihave not. 

Q. Have you ever authorized Mr. Albertsen, one 
of the plaintiffs in this case, to bring this action on 
your behalf? A. I have not. 

Q. Have you ever authorized the law firm of 
King, et cetera, to represent you in this case? 

A. Definitely not. 

Q. The plaintiffs in this case contend that they 
represent all past participants, and because of that 
circumstance do you recognize them having any au- 
thority to represent you? A. They do not. 

Mr. King: I will object to that question as argu- 
mentative. 

The Court: Objection overruled. 

Mr. Young: Q. Do you want them to represent 
you in this case? A. I do not. 

Nie Woune= That is all. [109] 


Cross Examination 
Q. (By Mr. King): Mr. Campbell, at the time 
you left the Penney Company did you have any 
shares of stock in the company? 
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My. King: Just a minute, please. And that it is 
improper for this witness to attempt to vary the 
terms of the plan by oral testimony. ‘ 

Mr. Young: If the Court please, there is no at- 
tempt being made to vary the terms of this plan 
by oral testimony. 

This is a situation in which the charge is being 
made that this plan was a lottery. The lottery is 
said to inhere in the fact that a person who re- 
ceived stock would have to be a person who lives 
to the age of sixty and was still a central or branch 
office executive or a manager. One of the factors 
involved in the question as to whether it is a lot- 
tery 1s what was the purpose of the provision itself. 
If the provision [112] was put in there as a sound 
matter of business judgment for the purpose of 
establishing a particular retirement plan for pro- 
tection of the participants in the plan and to foster 
the interests of the company and the participants, 
that is a circumstance in respect of which the Court 
should be advised. I am offering this witness in re- 
spect to that subject. matter. 

The Court: Mr. Young, as I read the pre-trial 
order and particularly your contentions, you deny 
that the documents are ambiguous in any way. No 
testimony has been adduced by the plaintiffs to 
show any ambiguity. You have always contended 
that the documents speak for themselves, and I just 
do not understand the relevancy of any extrinsic 
evidence in view of your former contentions. 

Mr. Young: Counsel’s objection to this testimony 
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was predicated upon the assumption that we at- 
tempted to vary the terms of the plan. That is not 
true. I am simply indicating to the Court that this 
was a plan which was set up on the basis of a sound 
business judgment, and that by reason of this cir- 
cumstance it does not have any inherent character- 
istics of a lottery, which is the charge made. 

The Court: Cannot one determine that from an 
examination of the documents themselves? 

Mr. Young: I think it can be determined from 
that, but it seems to me that we should have the 
right to offer oral testimony to supplement the docu- 
ments. [113] 

The Court: Is it your contention that that which 
may be a lottery under certain circumstances is not 
a lottery if it was done in good faith for a valid 
business purpose? 

Mr. Young: That is a factor; yes, your Honor. 

The Court: Do you have any authority to sup- 
port you on that? 

Mr. Young: We have a great deal of authority 
to support us on that. 

The Court: I might say that over a period of 
time I have belonged to that school of legal think- 
ing that believes that what is good business practice 
should be good business law except in unusual cir- 
cumstances, and I am therefore going to overrule 
the objections and permit the witness to testify pro- 
visionally, at least. I am going to listen to the evi- 
dence, but I would like to have some authority pre- 


_ sented to substantiate my legal thinking. 
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Mr. Young: If the Court please, that is a mat- 
ter which will appear in our briefs. Unfortunately, 
we have been under such terrific pressure in con- 
nection with these cases the briefs are not ready to 
be submitted to your Honor, but in the time agreed 
upon yesterday, there will be ample authority sub- 
mitted to support that contention. 

The Court: Mr. King? 

Mr. King: Of course, I can see the contention, 
but the contention was never included in this pre- 
trial order and it [114] takes us by surprise here 
that they are making that contention. There was 
never anything advanced in the pre-trial order 
along this line, nothing in the contentions of law 
nor in the contentions of fact, and I understood 
that when you made and prepared a pre-trial order, 
that plaintiffs were entitled to rely on it. Now they 
come in here with a new contention that we do not 
know anything about, and if Mr. Young will point 
out to me where that contention is in the pre-trial 
order, why, that would help out in the situation. 

Mr. Young: I call the Court’s attention to de- 
fendants’ contention of Jaw number one. 

The Court: What page? 

Mr. Stone: Page 77. 

Mr. King: That does not notify us of any such 
contention he is now making. 

Mr. Young: “Defendants contend that the Plan 
and Trust Agreement with respect to the 200,000 
shares of J. C. Penney Company stock are valid 


: 


J.C. Penney Company, et al. 359 


(Testimony of Albert W. Hughes.) 
under the laws of the State of New York in all 
respects.” 

The Court: That does not cover that. 

Mr. Young: Some of the cases which will be 
cited are New York cases, your Honor. 

The Court: In any event, I am going to listen 
to the testimony because, as I announced at the be- 
ginning of the Burkitt case, in view of the fact that 
I have not had an opportunity [115] to study the 
authorities upon which both parties will rely, I 
have to depend upon the attorneys to make their 
own ease, and that is what I am going to do. 

Mr. King: I have no objection to that, your 
Honor, but in view of your Honor’s statement, 
might I conelude the objection that it is immaterial 
under any issues of fact or law in the present ac- 
tion, so that that may be a part of the objection? 

The Court: Yes. 

Mr. King: And may the objection go to the whole 
line without repeating the objection ? 

The Court. Yes. 

Mr. Young: Q. Would you read that last ques- 
tion ? 

(Previous question read: ‘‘Do you know the 
reason why there was included in the profit- 
sharing retirement plan the provisions for stock 
being issued to participants who lived on to 
retirement age?’’) 


Q. What was your answer to that question? 
Mr. King: He did not answer? 


360 H. L. Wells and H. J. Albertsen, vs. 


(Testimony of Albert W. Hughes.) 

Mr. Young: Q. What is your answer to the 
question? I mean, do you know the answer? 

The Witness: Yes, to answer that question, My. 
Young, if your Honor will permit, I will have to 
cover a little more ground than that. 

The Court: Go right ahead. 

Mr. Young: Very well, proceed. [116] 

The Witness: The board of directors of the Pen- 
ney Company in having this plan prepared or shar- 
ing in its preparation and in adopting it, had two 
distinct features in mind, maybe more than that, 
but these two features. 

One was the monetary credits and their invest- 
ment, and the second was the stock that was to go 
only to participants upon qualifying for retirement. 

We had spent a lot of time in trying to develop 
a plan that we felt was desirable for our organi- 
zation. We had studied a great many plans and 
had spent—some of us had been particularly inter- 
ested in them for a period of two or three years. 

Plans at that time fell into two general classes. 
There were many different types, but plans fell into 
two general classes. One was the so-called insurance 
plan or the trust plan where the securities were all 
put in government securities. The funds of the 
trust were all put in government securities. Now, 
this type of plan had the assurance of protection 
and of careful conservation of principal. On the 
other hand, it had very little chance of enhance- 
ment in case of an inflation. It was a good guard 
against deflation. | 
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The second type of plan that we found was the 
plan where a company or a trust fund invested the 
funds in common stock commonly of the company 
itself, in some cases common stocks as a group. We 
did not feel that that sort of a plan was desirable 
because we had seen in the experience of the forties 
plan after [117] plan of that sort go to smash. 

Therefore, in trying to find a plan—we consid- 
ered both of these types of plans, and neither one 
seemed to us desirable and sound for our company; 
therefore, we developed this plan which has two 
different features as one plan that would be suit- 
able for the Penney Company. 

We did that in this way. We said that all the 
funds that came into the plan would be invested in 
government securities. That was up until 1948 when 
we changed to a deferred annuity plan. This meant 
that we were trying, as far as humanly possible, 
to see that any funds to the credit of a participant 
in the plan would be paid a hundred cents on the 
dollar regardless of conditions. 

Then we included two hundred thousand shares 
in the plan because we felt that in a period of in- 
flation if we went into it there would be probably 
an enhancement in the value of these 200,000 shares, 
and, furthermore, in a period of inflation there 
would probably be increased earnings, and, there- 
fore, increased dividends. We were trying to guard 
our plan against either deflation and the bad effect 
on participants, or inflation with a bad effect on 
participants. It was a balanced plan as we called it. 
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We rejected the idea of an insurance plan. Al- 
though two or three of the directors were very much 
interested in it, we rejected it as a group, the board 
of directors, for one reason [118] among others 
because it would impose a fixed annual charge on 
the company, and in our company we do not like 
fixed annual charges. We try to have flexibility, if 
possible. The idea of a fixed annual charge to pro- 
vide for retirement benefits runs counter to the 
whole philosophy of our company, which works this 
way, what a man gets depends on the results he 
obtains. 

Therefore, in this plan we made the company’s 
contributions dependent upon the profits that the 
company made annually. Also with the 200,000 
shares of stock in the fund, it meant that the divi- 
dends upon that stock would be dependent upon the 
earnings of the company and on the consequent 
dividends. 

There was another point that we had in mind in 
making the contributions dependent on the com- 
pany’s results. There was another point. We wanted 
the store managers in every store and wanted the 
men in the central offices to be interested in the 
company as a whole as much as an individual store. 
We had a very generous profit-sharing contract 
basis for managers. We wanted to have a manager 
in one store interested in the manager of another 
store, and we felt that by making company contri- 
butions dependent upon company profits, we would 
assure greater cooperation on the part of the man- 
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agers and also greater cooperation between the New 
York office and the management group and the man- 
agers of the New York office. 

There was another factor in this situation. We 
were trying to help men underwrite the unknown 
future regardless of [119] what time or on what 
occasion or for what reason they left the Penney 
Company. 

In 1937, 1988 and 1939, when we were studying 
plans, we found that the great majority of plans, 
at least a very large percentage of them, were in- 
tended to take awfully good care or take some meas- 
ure of care of a man after he reached retirement 
age, but we found in those plans a disregard for 
the man who did not reach retirement age. In non- 
contributory plans, most of the men who were fired 
before they reached retirement age got nothing. In 
contributory plans, generally speaking—this is the 
pattern in 1939 and 40,—in contributory plans, the 
participant in most of them got nothing except his 
own personal contributions either with interest— 
with no interest or with interest at two or three per 
eent. I make that statement advisedly because we 
studied plan after plan. 

We wanted to provide a generous retirement 
plan, and we felt we would, and we wanted to take 
eare of the man who for some reason might have 
to leave the employment of the company before he 
reached retirement age; therefore, we provided in 
this plan a provision that a man separating from 
the company for any reason would get one hundred 
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cents on the dollar of all the credits to his account 
in the plan. 

In that connection, if I may, I would like’to bor- 
row an exhibit 

Mr. King: If your Honor please, the question 
asked of [120] the witness is why they put stock 
in the plan. We are now getting a lecture on the 
whole subject. I object to it as immaterial, but if 
your Honor wants to hear it, it is all right with me. 

The Witness: I am trying to lead up to that, 
and I said I would give considerable information. 

The Court: Go ahead. 

The Witness: I would like to ask for an exhibit 
which is Mr. Trown’s presentation to the board of 
directors. 

Mr. Kings 123: 

The Witness: If I may have a copy of it, there 
are two very short paragraphs I would like to read. 


(Document presented to the witness.) 


The Witness: In this Exhibit 123, the third part 
of it—this was the proposal that was presented to 
the board of directors by Mr. Trown—in the third 
part of it there is a section called “Explanatory 
Matter.” In Section 10(b) of it, the pages are not 
numbered, there are two short sentences which I 
would like to read—three sentences. 

Tt says, “Any participant leaving the employ of 
the company, on other than an approved leave, for 


any cause whatsoever other than approved retire- | 


ment, must withdraw from the Fund. Withdrawal 
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of a deceased participant’s account is also pro- 
vided.”’ 

Now, these are the next two sentences: 

‘Such a separated employee would receive in cash 
(unless electing to accept an annuity which privi- 
lege is extended) [121] everything that he or she 
would receive if retiring at the date of separation 
except shares of stock.” 

Now, here is the real crux of what I want to 
refer to: 

“This provision may be contended as being over 
liberal, but has been purposely included as an ex- 
tension of the principle of ownership participation 
which has always operated in the company.”’ 

Mr. Trown included that, and I use it only as a 
verification of our experience and observation that 
most plans did not permit the participant that sort 
of a generous set-up that in any ease whether a 
man was fired for dishonesty or whether he sepa- 
rated for some other reason, he got a hundred per 
eent of what was to his credit. 

Now, I come to the last point, and that is the 
point to which I was leading up to. 

We had set up a plan that we thought was very 
liberal. It had an unusual provision in it that I 
have just mentioned, and then we added to that the 
privilege of a man getting stock when he qualified 
for retirement. We did that, first, because we wanted 
to emphasize his interest, again, in the company as 


/ a whole in order that he would do his best to en- 


hance the value of that stock if he qualified for re- 
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tirement. Second, we had observed as a result of 
our experience that quite a number of managers, 
if they had become or got in a comfortable position, 
in other words, they were in a store that was going 
along pretty [122] well and they were receiving a 
good compensation, that those men had a tendency 
to let down as they got older in point of service. We 
ealled it the “middle age sag.’? We had a regular 
term for it. 

We did not set up this privilege of getting stock 
on later retirement as an inducement to a man to 
stay with the Penney Company. We did not have 
to induce men to stay with the Penney Company. 
We set this up as an extra incentive so that men 
would not sag back but would set new goals rather 
than staying just where they were. We felt that this 
stock was not intended as payment for long service. 
That did not enter into our consideration because 
we knew that under the liberal contract of profit- 
sharing the managers and other people had, cer- 
tainly they were well rewarded for long service. 

We did not set it up as a provision for a sick 
man or in case of death because our sick benefit, 
our liberal profit-sharing, our group insurance, took 
care of those provisions. We set it up as an incen- 
tive so that a man would strive constantly, particu- 
larly as he approached retirement age, to lift higher, 
hoping to increase his earnings, and, therefore, in- 
creasing the contribution to the retirement fund and 
the annuity in the stock he might get at the end 
of it. 
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Now, lastly, and I always like to hear the preacher 
say that, too, lastly we deferred the question of a 
man getting stock until he reached retirement age 
because of our very [123] unfortunate experience 
with Penney stock in the past. 

Men who had received classified stock and then 
had converted that stock into Penney common and 
men who had the privilege of buying expansion 
stock had not held that stock. For various reasons 
they had gotten rid of it. In 1925 every share of 
Penney stock was owned by people in the Penney 
Company. In 1929 the stock went on the board. By 
1940 over 53 per cent of the Penney stock had 
passed out of the hands of men who had the oppor- 
tunity to buy it and was in the hands of outsiders. 

This sort of practice defeated two of the main 
purposes the company had in mind in its original 
ownership of the stock because it did not preserve 
an interest in the company in whole, and it did not 
provide security and a nest-egg for their later years. 

I can sum the whole thing up in about one sen- 
tence, which I probably should have done at the 
start, that the purpose of this plan, insofar as it 

_ pertained to the stock provision, was in the best 
judgment of the board of directors to the interest 
_ of the Penney Company and all, every possible or 
_ prospective participant. I apologize for the length 
_ of my answer, your Honor. 
The Court: That is all right. 
Mr. Young: That 1s all. 
The Court: J think this is a good time to take 
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a recess because I want to ask a question or two. 

As I understand it, Mr. King is making a con- 
tention that the 200,000 shares of Penney stock 
originally sold to the trustee was paid for by the 
original participants, and I also recall that you, Mr. 
Young, took violent exception to the statement of 
Mr. King. I believe your whole case, or much of it, 
is predicated upon the ability to prove payment of 
stock by the original participants, is that right? 

Mr. King: Yes, you have it right, your Honor, 
except that I say it was paid for by their money 
or by funds borrowed by the trustee at their finan- 
cial risk. 

The Court: Yes, I know that. Perhaps when we 
come back this afternoon, a question could be asked 
Mr. Hughes to explain how the stock was paid for. 
Could you do that, Mr. Young? 

Mr. Young: Yes, I was going to say that I have 
no further testimony in the case, and I would pre- 
fer, your Honor, to stay here a little longer at this 
time, if you wish. 

The Court: Is this the end of your case? 

Mr. Young: Just a moment, please. 

(Diseussion off the record between counsel.) 

Mr. King: I think, your Honor, if we are not 
going to adjourn until twelve, he might want to 
wind it up, but I would want to cross examine a 
little bit. 

Mr. Young: We will come back after recess then. 

The Court: In view of the fact that there is only 
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a very little testimony to be put in, would you want 
to come back a [125] little earlier? 

Mr. Young: One-thirty. 

The Court: One-thirty, or do you want to wait 
until two? 

Mr. King. One-forty-five would be all right. I 
eat a little more than Mr. Young. He has always 
been thin, but I think I could get here at one- 

forty-five. 


) 


The Court: We will recess until two o’clock. 

Is it your contention, Mr. Young, that you do 
not need any testimony to prove the point that it 
was not money that belonged to the participants? 

Mr. Young: That is right, your Honor. 

The Court: Does the record so show? 

Mr. Young: The record so shows, according to 
our views, exactly so. 

The Court: I did not realize that. I thought per- 
haps you wanted some testimony. 

Mr. Young: We will come back at two o’clock. 


(Noon recess taken.) [126] 


Afternoon Session 


Court. reconvened, pursuant to recess, at 2:00 P.M. 


ALBERT W. HUGHES 
a witness in behalf of Defendants, resumed the 
_ stand and was further examined and testified as fol- 
lows: 


Mr. Young: The plaintiff may cross-examine. 
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Cross Examination 

Q. (By Mr. King): Mr. Hughes, I understood 
from your testimony this morning that you at least 
had spent a long period of time in consideration of a 
possible profit-sharing retirement plan for the Man- 
agement staff of the Penney Company? 

A. That is correct. 

@. And I believe you stated that you had re- 
viewed plan after plan in consideration of your pro- 
posed plan for the Penney Company ? 

A. That is correct. 

@. Can you name to me a single plan that has 
any provision in it similar to the one that is in this 
profit-sharing plan that is involved in this action 
with respect to the awarding of stock to participants 
in the plan? A. No, sir; I cannot. [127] 

@. When you referred, Mr. Hughes, to a con- 
tributory plan, you meant a plan where the partici- 
pants made contributions; is that correct ? 

A. Yes, sir. 

Q. Can you name a single contributory plan in 
which a person who failed to continue in the em- 
ployment up to retirement age got nothing if he 
withdrew ? 

A. I didn’t make that statement as to the con- 
tributory plan. 

Q. Would you tell me what you meant to say 
with respect to contributory plans? 

A. Yes, sir. I think because I spoke so lengthily 
you probably are confusing two things. I said in 
non-contributory plans many participants got noth- 
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ing if they left before the retirement age. In con- 
tributory plans, in some of them they got their 
money back, and in others they got their money 
back with 2 or 3 per cent, and that was all. 

Q. I see. You don’t know of any contributory 
plan where they did not get back their contributions, 
at least, or their contributions plus some additional 
amount ? A. No, I do not, sir. 

Q. Now, Mr. Hughes, you remember the provi- 
sions of the Plan with respect to the purchase of 
stock by the Trustee? A. Yes, sir. 

Q. As you stated, I believe, in your deposition, 
the Trustee bought the stock that it got? [128] 

A. Yes, sir. 

Q. Now it bought the stock and it pledged the 
stock as collateral for a loan from the Continental 
ilinois National Bank and Trust Company; is that 
right? 

A. The Trustee pledged the stock as collateral 
for the loan; yes, sir. 

Q. Suppose that the stock had dropped right 
after that loan was made, and suppose the stock had 
dropped, we will say, to $50 a share, and the Conti- 
nental Illinois National Bank and Trust Company 
had foreclosed on it. What would become of the con- 
tributions of the participants that were used to pay 
part of that loan? 

Mr. Young: That is objected to as academic, and 
on the ground it does not appear that the stock ever 
went down. It was always up. 
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Mr. King: It didn’t go down. I am asking a hypo- 
thetical question. 

The Court: Objection overruled. 

Mr. King: Thank you. 

A. That note was a three-year note. It provided 
that all funds received by the Trustee should be used 
for repayment of that note. In Mr. Trown’s projec- 
tions in a document which I think you have in front 
of you-—— 

Q. Exhibit 123. 

A. Yes, sir—there are tables showing that the 
participants’ [129] contributions would run any- 
where from $1,900,000 to two and a half milliion— 
I am using approximate figures—and that the divi- 
dends on the stock at the rate it had been earning 
for the last four or five years would run around a 
million dollars a year. And the company had made a 
profit every year of its existence except one year, in 
1920. Therefore, it 1s a common-sense conclusion that 
if the stock had gone contrary there would still have 
been no reason for the bank to foreclose. 

Q. J.C. Penney Company assumed no liability 
with respect to the payment of that note, did it? 

A. I don’t think it did, sir, except that the com- 
pany could not curtail or change the contribution 
until the note was paid. That is in the Trust Agree- 
ment, I think you will find. 

Q. But aside from those provisions in the Trust 
Agreement you have referred to, the company as- 
sumed no hability with respect to the payment of 
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the note due the Continental Illinois National Bank 
and Trust Company ? 

A. No, sir. It was a transaction between the 
Trustee and the Continental Bank. Perhaps I should 
ask for a chance to check that bank loan before I let 
those answers stand. I would like a chance to do 
that, if you have a copy of that that I may see. 

The Court: I suggest that Mr. Stone answer that. 
Do you know the provisions of the Trust Agreement 
or the provisions [130] as to the loan? 

Mr. Stone: Yes, sir. I have in my hand the Joan 
agreement and the note. Those are Exhibits 210 and 
211. In the loan agreement: 

“Penney agrees that no amendment or change 
shall be made in the terms or provisions of said 
Agreement of Trust or Plan, which directly or in- 
directly may affect any of the rights or benefits of 
the Bank in, to or in connection with the ‘Fund,’ 
provided for in said Agreement of Trust, or which 
may directly or indirectly operate, then or in the 
future, to reduce the amount of such ‘Fund,’ without 
in each case the consent in writing of the Bank; pro- 
vided, however, that the Bank shall, upon request of 
Penney, consent to an amendment or amendments of 
the Plan, which operates solely to reduce the annual 
contributions, required to be made from time to time 
by participants in the Plan, to an amount not less 
than 25 per cent of such participants’ annual com- 
pensation, as defined in the Plan.” 

Then follows this paragraph: 

“Further, Penney hereby agrees with the Bank 
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that, so long as said note evidencing said original 
loan shall be unpaid in whole or in part or there 
[131] shall be any other outstanding and unpaid in- 
debtedness of the Trustee to the Bank, Penney will, 
annually and promptly, make the contributions, pro- 
vided to be made by it under the Plan as now in 
force, in cash at or before the times, in the manner 
and in the amounts so provided in said Plan, and 
that Penney further will not reduce the amount of 
its contributions, provided to be made by it under 
the Plan as now in force, below the amounts which 
are required to be contributed by it, from time to 
time, under the Plan as now in force, and that Pen- 
ney further will not discontinue making the contri- 
butions, provided for under Section 6(a) of the 
Plan as now in force, regardless of the amount of 
the ‘Reserve for Retirement Account’ and will not 
exercise any rights, granted to it under Section 15 
of the Plan as now in force, to decrease or dispense 
with any Company contribution called for under the 
Plan as now in force or to substitute any form of 
stock or securities for cash contributions.” 

Then, just to complete the paragraph: 

“The Trustee, however, shall have no right or 
power and shall be under no duty to enforce [182] 
this covenant of Penney.” 

Your Honor, this is Exhibit 210, the Loan Agree- 
ment, which is an agreement made by and between 
Continental Illinois National Bank and Trust Com- 
pany of Chicago and The Chase National Bank of 
the City of New York and J. C. Penney Company. 
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The Court: In other words, J. C. Penney Com- 
pany did not guarantee the payment of the loan, or 
did not execute a hold-harmless agreement, an in- 
demnity agreement, but did agree that it would pay 
the amount specified in the Plan, and that amount 
was an amount equal to 2 per cent of the total wages 
paid to the employes; is that correct? 

Mr. Stone: Yes, sir; 2 per cent of salaries of 
participants, eligible participants, in the Plan. 

The Court: That was a definite amount it was re- 
quired to pay, and all the rest of the payments were 
predicated on a profit being made by the company. 

Mr. Stone: Yes, sir. 

The Court: And by the individual managers. 

Mr. Stone: I think that is correct, sir, including, 
of course, dividends on the stock which could also 
be used to repay the loan. 

The Court: Yes, but that was predicated on the 
company making a profit. 

Mr. Stone: Yes, sir. I just wanted to bring that 
out. [133] 

The Witness: Your Honor, may I make a state- 
ment? 

The Court: Go ahead. 

The Witness: Dividends are not always involved 
in profit. 

The Court: It might have been past profit? 

The Witness: That is right; might have been sur- 
plus. The Penney Company for many years had 
ample surplus where it could have carried dividends. 

The Court: It had an unbroken dividend record 
| from its inception except for one year? 
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The Witness: It had an unbroken dividend rec- 
ord. Its profit record—in 1920 it lost, and that is the 
only year since it started. But it did have an un- 
broken dividend record; yes, sir. 

The Court: Go ahead, Mr. King. 

@. (By Mr. King): Now, Mr. Hughes, as I un- 
derstood your statement in answer to a question 
asked you this morning, you considered that this 
stock was to be held for people who could continue 
on with the company until reaching retirement 
status? 

A. I don’t think I said that, Mr. King. 

Q. Tell us what you said, then. I will admit it 
was rather a long answer and I didn’t get all of it. 

A. I don’t blame you. I said that it was an extra 
incentive for men who qualified for retirement. [134] 

Q. In my question didn’t I ask that? I said it 
was to be held for men who reached retirement 
status. Isn’t that the same thing? 

A. That is not what you asked me. Pardon me, 
sir. You asked me if it was for men who stayed with 
the Penney Company long enough, and there is quite 
a difference, I think. Maybe I am making a differ- 
ence without a distinction. 

@. J will reframe the question. 

My. Young: Complete your explanation, if you 
wish to. 

A. My explanation is it was something intended 
for a man—— 

Q. (By Mr. King): A little louder, My. Hughes. 

A. My explanation of the difference I make is 


| 
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that your question sounded to me as though it was 
something which was intended for a man who hung 
on indefinitely. That was not the reason for the 
Plan. The reason for the Plan was for a man who 
performed well. That is what was stated in the intro- 
duction of the Plan. It was a Plan for men who per- 
formed well and who reached retirement status. 

@. And the Company would be the judge as to 
whether they performed well? 

A. I don’t know who else could be. 

Q. I take it your answer to my last question 
would be Yes? A. Yes, sir. 

Q. Now, Mr. Hughes, the shares of stock held by 
the Trustee were intended to be for those men who 
continued on in the [185] employ of the company 
and performed well until they reached what I re- 
ferred to as retirement status and what you referred 
to as retirement age. Is that correct ? 

I would accept either term, sir. 

What is your answer? 

I would say Yes to your question. 

What? 

I would say Yes to your question. 

Assuming that there was a man by the name 
of ivenachonl!—T haven’t seen that name mentioned, 


OPOoPOop 


but assume there is a man named Trumbull, and 
that he was a very fine manager, and that he had 


trained, say, at least a dozen managers, and he con- 
tinned on and performed well with the company un- 
til he was 59 years old and 360 days, whereupon he 
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was struck by an automobile and killed. Would he 
be entitled to any of that stock? 

A. He would not, sir. 

Q. Suppose that he performed well with the 
company until he was 59 years and six months old, 
whereupon he made a mistake in the administration 
of the store, and you thought it was a very serious 
mistake and you discharged him. Would he be enti- 
tled to any of the stock? 

A. I would hke to say more than two words on 
that. My answer would be that it would have to be a 
very serious mistake, of immorality or dishonesty, 
and in that case I don’t [186] think he would be en- 
titled to it. If it was a mistake of poor operation or 
merely a mistake in judgment, the company would 
have held him on. 

Q. Let me reframe my question. Supposing that 
this Mr. Trumbull continued in the employ of the 
company from the inception of the Plan until he 
was 59 years and six months old, and then something 
happened which in your opinion warranted his dis- 
charge and you did discharge him at that time. 
Would he have been entitled to receive any stock 
under the Plan? A. He would not. 

Q. Suppose that the same Mr. Trumbull had been 
with the company and worked well and hard, and he 
suffered a heart attack when he was 59 years and 
six months old, so that he could not continue with 
his work. Would he be entitled to any stock under 
the Plan? 

A. He would get it under the process that our 
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company has followed, because such a man would 
have been fully protected for six months or a year, 
or even a year and a half, under our sick leave and 
under extensions of it. That happened in repeated 
cases. 

The Court: But he would not be entitled to re- 
tirement as a matter of right? 

A. Not at all. He would have been entitled to it 
because he qualified for retirement status or retire- 
ment age, whichever [137] way you want to put it. 

Q. (By Mr. King): Let me reframe my ques- 
tion. Suppose this man Trumbull had worked hard 
and had been in the Plan from the beginning, and 
worked well and industriously up until the time he 
was 09 years and six months old, and he suffered a 
heart attack and for some reason he was not contin- 
ued on sick leave up until age 60. Would he have 
been entitled to any of the stock under the Plan? 

A. That, I think, is a question that is hypotheti- 
eal and impossible to answer, because there has been 
no circumstance in our years of operation of the 
Plan where we have taken care of such a man. 

The Court: I think the witness has already stated 
in answer to my question that he would not be enti- 
tled to it as a matter of right. 

Mr. King: That is what I mean. I am trying to 
bring out that if they didn’t continue them on under 
sick leave until they were 60-—— 


The Court: You don’t have to ask any more 


- questions on that. I agree with you. 
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Mr. King: All right. As long as that is under- 
stood. 

Q. Now these managers, Mr. Hughes, the Plan 
provided that they didn’t have any right to continue 
in their job; isn’t that true? 

A. That is correct. [138] 

Q. And the company had the right, with or with- 
out cause, to discharge any manager at any time, 
did it not? 

A. Technically that is correct. The Penney Com- 
pany does not discharge men without cause. 

Q. I am asking you whether they had the right 
to do so? 

A. I said technically that is correct, they have 
that right. 

Mr. King: No further questions. 

Mr. Young: That is all, Mr. Hughes. 

The Court: I notice that no one is willing to take 
my suggestion to find out from Mr. Hughes, if he is 
the proper man to diseuss the matter or to give tes- 
timony, on whether or not the company paid the 
$5,700,000, or ultimately the $6,000,000 that went to 
pay for the stock, or whether the participants paid 
for mt. 

Mr. King: That is covered in the excerpts from 
the depositions, your Honor. I didn’t read them in, 
but that is in there, and has already been covered 
by Mr. Hughes and others, I think Mr. Weiderman, 
that the Trustee paid for the stock and the company 
sold it, and the moneys that came in to the fund 
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from the contributions of these participants were 
used to pay off that loan. 

The Court: The testimony is not only the funds 
contributed by the participants but the money con- 
tributed by the company also went in to pay the 
loan. [139] 

Mr. King: Yes. 

The Court: Of the funds held by the Trustee. 

Mr. King: That is right, yes. And we have this 
legal proposition to be developed in our brief: That 
the minute these people, I mean the participants as 
a group, serving we will say through the year 1940, 
having made contributions there, the amount paid by 
them as a group became their money. The minute it 
was paid over to the Trustee it was their fund and 
no longer the funds of the company. That is the 

proposition I mentioned once earlier in the case. So 

that the contributions, what we will call received 
_ from the participants, plus the additional contribu- 
tions of the company, both under the terms of the 
Plan went to pay for this stock. 

The Court: I think I know your theory. Let me 
hear from Mr. Stone or Mr. Young or Mr. Pell. 
What is your theory of how this money was paid by 
_ the company, the six million dollars. 

_ Mr. Stone: Your Honor, I will try to explain 
and make it clear. 
The Court: What exhibit are you reading from? 
Mr. Stone: JI am looking at the moment at Ex- 
hibit 125, which is the original black booklet. I think 
in the outline it is made very clear. I am looking at 
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Page 4. I might say—I know you want me to explain 
something and not comment particularly on what 
Mr. King has said, but I would just like [140] to 
say, without any discourtesy, it seems to me he just 
disregards completely every term and condition of 
the Plan in order to arrive at his theory. Everything 
that was done was done precisely in accordance with 
the Plan and Trust Agreement as approved and ac- 
cepted by the participants. But he has just set it 
aside and therefore arrived at some other theory. 

I think the outline on Page 4, sir, possibly if we 
read it together, on the purchase of the Penney 
Company stock, the Penney Company agrees—I will 
summarize the thing, if I may—— 

Mr. King: Where are you summarizing ? 

Mr. Stone: From the outline of the Plan. 

Mr. King: There are four headings on Page 4. 
Which one are you summarizing? 

Mr. Stone: I started at the top of the page, un- 
der “Purchase of J. C. Penney Company stock.” 

Mr. King: Yes. 

Mr. Stone: Because J think that this tells the 
running story clearly. 

The Court: Now, J. C. Penney Company sold to 
the Trustee 200,000 shares of stock at a price which 
was the book price or a price around book price? 

Mr. Stone: Yes, sir. 

The Court: Which was $30.00. [141] 

Mr. Stone: $30.00. 

The Court: Whereas the market value of that | 
stock was around $80.00. | 
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Mr. Stone: $80.00, sir. It was $30.00 and reduced 
by two dividends that had been paid before the issu- 
ance of the stock on August 1, so that the price was 
$28.50, and was subsequently increased by $300,000 
to make a full $6,000,000. 

The Court: That was as a result of a suit filed by 
a stockholder? 

Mr. Stone: There had been a complaint. No merit 
was recognized in it, but in the course of settlement 
an adjustment was made and the $300,000 additional 
brought it up to $6,000,000. But the $5,700,000 was 
the beginning of it. 

Then under that, “J.C. Penney Company Contri- 
butions”: The company will contribute two things to 


_ the Fund. First, two per cent of each year’s salary 
_ paid to all of the eligible employes—I am paraphras- 


— 


ing a little—and, second, six per cent of any com- 
pany net profit in excess of 15 per cent of the book 
value of the company for the year. 

The note says that “AJ] dividends on the 200,000 
shares of stock purchased will, of course, accrue to 
the Fund.” Of course, that is 

The Court: That is held by the Trustee. I follow 
you up to there. 

Mr. Stone: Then the next thing is just that all 
assets [142] and receipts under the Plan become a 


| part of the Trust Fund to be held by a bank or trust 


company as trustee in accordance with the terms of 
the Plan. 

The next one deals with the disposition of the 
Fund receipts. The first one relates to the contribu- 
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tions of participants, and provides that a separate 
account will be kept for each participant to which 
will be credited the participant’s contributions 


The Court: Yes, I understand your theory with- 
out your having to go through that. Let me just 
make a statement and see if I am right. 


Mr. Stone: Surely. 


The Court: It is your statement that the contri- 
butions made by the individual participants were al- 
ways credited to the accounts of those individual 
participants ? 

Mr. Stone: Absolutely. 

The Court: And that, therefore, ultimately, by 
the contributions of the company of the 6 per cent of 
profits and 2 per cent of the wages that the original 
$6,000,000 was paid by the company. Is that your 
theory ? 

Mr. Stone: With just a little variation, sir. All 
the moneys that came in, participants’ contributions 
and everything, went over to pay the $5,700,000 to 
cover the stock of the Trustee. At the same time 
every participant had his own contributions cred- 
ited to his account, and if he left the [143] company 
he took 100 per cent of those contributions with him 
along with any other eredits. The use of his money, 
the use of the contributions that came in from par- 
ticipants—let’s put it that way—that went into the 
Trust Fund and then went over to the loan did not 
affect in any way the participant receiving the full 
amount of his contributions when he left, because he 


J.C. Penney Company, et al. 385 


(Testimony of Albert W. Hughes.) 
was credited with the full amount and would always 
be sure to get 100 per cent of his credits. 

Then the 2-per cent contribution plus the divi- 
dends, the earliest dividends, went to cover the 
90,000-share block, the cost of that block, the 2-per 
eent contribution continuing to cover the balance 
of it. 

There are two separate steps, and I think that is 
where the confusion arises. This repayment of the 
loan to the bank from receipts that come into the 
Trust Fund, which don’t have any identity—once 
they get into the Trust Fund they go in to pay off 
the loan and the stock comes back. But the impor- 
tant question is whether the loan was paid off or not, 
if a man went out before the loan was paid off, as 
some men did, they would nevertheless receive 100 
per cent of their contributions, because there was 
always a reserve kept to pay them. That could not 
affect them. They were always paid in full. Trust 
Fund moneys were being used and each participant 
received 100 per cent of what he was [144] enti- 


mtled to. 


The Court: You don’t contend that the company 
paid the $6,000,000? You contend it was paid out of 


all of the funds received by the Trustee? 


Mr. Stone: Absolutely, sir, which consisted of the 
sources from which funds were used to pay off the 


loan, participants’ contributions, company contribu- 


tions, dividends, and all of those things. 
The Court: I was in error. Mr. Young and Mr. 
King had an argument in my chambers one day on 
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one of the pre-trial hearings, and Mr. Young denied 
a statement made by Mr. King, and I thought that 
at the same time he asserted that the $6,000,000 was 
paid by the company. 

Mr. Young: No, your Honor. 

Mr. Stone: Paid by the Trust Fund, sir. 

The Court: Out of funds received by the com- 
pany? 

Mr. Stone: Yes. In the Trust Agreement it spe- 
cifically says, “Inasmuch at it is hereinafter pro- 
vided”—I am reading from Page 39 now of this 
booklet—‘‘that moneys received by the Trustee from 
dividends, and from the company’s and participants’ 
contributions under the Plan shall be paid to the 
Bank on account of payment of interest and princi- 
pal of such loan,’’ and so forth, and then in a subse- 
quent part of it it says specifically that all those 
moneys coming in shall be applied to the repayment 
of the loan. [145] 

The idea was to clear up the loan in as short 
a time as possible for the benefit of all participants, 
get the stock back, and have no further interest to 
pay. And in the meanwhile any participant was 
fully protected. He couldn’t lose anything. 

Mr. King: What page are you reading from? 

Mr. Stone: I was reading that from Page 39. 

MY..King» Page39, 

Mr. Stone: It is Article Fourth. I started 16 
read from the third paragraph. 

Myr. King: Yes, that is right. 

Mr. Stone: May I call your Honor’s attentior 
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to just one more provision, even more specifically, 
in the Trust Agreement, on the matter of the use 
of the funds to pay off the loan. That is on Page 
40, where it reads, “Subparagraph D: 

“Anything in the Plan or this Agreement of 
Trust to the contrary notwithstanding, except as 
hereafter provided in subparagraph E of this Ar- 
ticle, the Trustee shall apply all cash dividends, 
received by it on the shares of J. C. Penney Com- 
pany stock above referred to, as well as all other 
moneys received by it from J. C. Penney Company 
or from participants in the Plan, from time to time 


when and as received by it as [146] follows:” 


In the next paragraph, which I will not read, 
there is a right to reserve certain moneys. 

The next paragraph: 

“Second, any balance of such moneys, so received 
by the Trustee and not so reserved, shall be paid 
to said Bank, to be credited first on any then ma- 
tured and unpaid interest and then on any unpaid 
principal of any such indebtedness of the Trustee 
to the Bank, regardless, in any case, of whether or 
not such principal shall then be due.” 

In other words, the Trust Agreement and the 
Plan contain, as we understand it, everything pre- 
cisely in accordance with the terms 

The Court: Do you agree with Mr. King’s con- 
tention that the contributions made by the com- 
pany of an amount equal to 2 per cent of the sal- 
aries of the managerial staff, plus 6 per cent of 
the profits over 15 per cent of the book value, con- 
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stituted a portion of the earnings of the managerial 
staff and belonged to them as a matter of aii as 
of the close of any fiscal year? 

Mr. Stone: I certainly do not, and I really can- 
not understand the contention. When a company 
sets up a plan, and agrees to contribute to a trust 
under it, and those moneys are held subject to the 
trust, those moneys do not belong to [147] the in- 
dividual participants, by any means. Companies 
just would not set up plans or conditions if that 
followed. 

The Court: Although it was part of the induce- 
ment for employes to continue with the company 
and work for the company? 

Mr. Stone: To have a plan of this sort? But 
of course, sir. I agree. And many other induce- 
ments. The profits of the company from which it 
makes its contributions are produced by all the 
employes of the company working together. Of 
course, the management group produced a good 
bit, but the Penney Company at times employs, I 
believe, as many as 50,000 people. 

The Court: Mr. King, is it your contention that 
in all of these pension plans set up by various com- 
panies, in which the company is required to pay 
into the fund a percentage of the profits, that the 
money so contributed belong to the employes? 

Mr. King: After they complete each year of 
service in accordance with the provisions of the 
Plan, then those moneys become the average earn- 
ings of the employes of the group, and this Plan 
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says in so many words that after that contribution 
had been made and had been paid to the Trustee 
the company no longer had any interest in it. 


The Court: Yes, but that doesn’t mean that any 
individual has a right to withdraw any particular 
amount out of the Plan [148] except in accordance 
with the provisions of the Plan. I think that is 
Mr. Stone’s position. 


Mr. Stone: Yes, that is exactly it. 


Mr. Pell: Your Honor, under the terms of 
the Plan nobody could withdraw anything until he 
separated from the company. And certainly, on 
Mr. King’s point, the Department of Internal Rev- 
enue recognized that until a man leaves the com- 
pany these funds are not his property. Otherwise 
he would have to pay an income tax on the com- 
pany’s profits which are contributed every year. 
And that is not the case. 


Mr. King: Well, I just wanted to say, your 
Honor, that Mr. Stone says there was an account 
where these contributions were credited to these 
individuals. But until this stock was paid for they 
might have had an account, but they didn’t have 
any money to pay it out, because under the pro- 
visions of Paragraph 40-a, Page 28-b, of the Pre- 
Trial Order, it shows that, for instance, the em- 
ployes on Angust 1, 1940, contributed $1,575,000, 
and on the close of business that day, after paying 
one and one-half million on this note, the Trustee 
had in its hands only $75,000, although on these 
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accounts there must have been credited $1,575,000. 
So it shows where the money went. 

Now, I want to point out that that Paragraph 
40-a shows that as fast as these moneys came in 
they went to pay off that loan. And they can say 
all they want to about them [149] crediting them. 
If the whole thing had folded up as early as De- 
eember 21, 1941, there wouldn’t have been anything 
in there for these people to get their money back. 
You can say all you want to about them getting it 
back and having an account with the credit there. 
There wasn’t any funds there to pay them. 

The Court: Yes, but there was stock there. 

Mr. King: That is the point. We contend that 
that is just the point. The stock was there, and 
these people who paid for it were the beneficiaries 
of that stock. And it doesn’t he in equity and in 
justice for this company to contend that they can 
withhold the stock from these people when some- 
body else bought it. 

The Court: Supposing that instead of buying 
Penney stock they bought U.S. Government Bonds? 

Mr. King: It would be the same thing. The 
mere fact it is Penney stock—I asked Mr. Hughes 
this question, because I made a study of that: I 
asked him to point to a single plan where a com- 
pany sold a trustee something and then when they 
tried to withdraw the people that paid for it) 
couldn’t get it. That is the reason I asked him) 
that question. He examined plan after plan and he 
didn’t find any plan like that. 
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The Court: J am not too impressed about your 
statement that there was only $75,000 in the ac- 
count. When you deposit [150] $75,000 in a bank 
and there is, perhaps, $100,000,000 in the bank, 
they don’t keep all that money in cash. They buy 
securities with it. Even though you have credit for 
the full amount, obviously it could not be paid if 
everyone asked for it at the same time. 

Mr. King: J wasn’t making the point for that 
purpose, your Honor. I was merely pointing it 
out to show that the contributions of the partici- 
pants went to acquire stock. Suppose they had 
enough money in the T'rustee’s hands over and 
above these contributions to equal these credits. But 
they didn’t have. Furthermore, in Exhibit 208-D, 


| I think it is—wait a minute. It is 222-D—Mr. Mc- 


Alpine wrote in and wanted to know why he didn’t 
get more money than he got. And they very frankly 
told him that his money had been used to pay for 
this stock, and therefore it hadn’t earned any- 
thing. It says that right here in 222-D. He wrote 
in and he says—in 222-C he says to Mr. Trown: 
‘*Your fine letter of September 4th received. I have 
a statement here which says ‘Annual Statement of 
Account for Year Ending December 31, 1940,’ and 
so forth. Now, please explain to me what this 
amount of money has earned in the eight months 
of 1941 and where do I come in on that?” 

Mr. Trown writes back: ‘‘I am indeed sorry, but 
it appears to fall to me to give you disappointing 
information. The amount of the check which you 
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received represents [151] the full amount due you 
from the Fund. This results from the fact that the 
Fund to this point has had no moneys for outside 
investment. In the early stages of the Plan all 
moneys have had to be used to cover the purchase 
price of the 200,000 shares of J. C. Penney Com- 
pany stock which was purchased by the Fund. Fur- 
ther, until the purchase price of the 50,000-share 
block is covered, all dividends received are applied 
to that cost. Further, the excess profit contribution 
by the company is an annual matter and does not 
apply to prior part-year participation. All this 
adds up to the fact that to this time no credit other 
than reflected in the check submitted is available. 
This is all covered in the Plan booklet, which I 
realize may be difficult to understand.” 


The Court: J don’t see how that conflicts with 
anything. 

Mr. Stone: No, we agree with everything stated 
in the letter and stand upon it. 


Your Honor, there is one fact I would like to 
throw in, talking about the amount of reserve on 
hand. In the year 1940 four men withdrew. The 
total aggregate amounts withdrawn amounted to 
$3,436. There was always an adequate reserve. That 
was Exhibit 292 I was quoting from. 


The Court: Mr. King, I think that in order to 
sustain your position you not only have to establish 
that this Plan was a lottery, but don’t you also 
have to establish the [152] severability of the par- 
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ticular money contributed in the first two years 
from all other provisions of the Plan itself? 

Mr. King: That is right, your Honor. We think 
that the law is adequate that where a trust is set 
up and one phase of it is illegal it is severable. That 
is our theory in this ease. 

The Court: All right. Mr. Hughes, you have 
been sitting here on the stand all this time. Did you 
want to ask Mr. Hughes any questions? 

Mr. Young: I have no further questions. 

The Court: ‘That is all. 


(Witness excused.) 


Mr. Young: If the Court please, that concludes 
the testimony on behalf of defendants. At this time 
I would like to take up a matter which was referred 
, to this morning in order to elarify it. Your Honor 

raised the question as to whether or not it was 
proper to consider the fact that a plan is set 
up for a valid business purpose negatives the mat- 
ter of a lottery, and the question arose as to 
whether or not we would be at liberty to introduce 
testimony of Mr. Hughes in that respect. 

{ wanted at this time to call your attention to 
the fifth Contention of Law made by the plain- 
tiffs, where they say: [153] 

‘Plaintiffs contend that the trust purported to be 
created with respect to the 200,000 shares of stock 

was in effect a lottery, and against the public 
policy of the State of New York, and void.” 


| Defendants deny plaintiffs’ Contention of Law 
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No. 5. It is our position that in the light of a con- 
tention of that sort which is devised by us, under 
the denial we would have the right to show any 
circumstances indicating that the Plan and Trust 
Agreement were created to serve a valid business 
purpose. 

I am not prepared at this time to go into a 
lengthy dissertation on the law on that subject, 
except that for the purpose of the suggestion I am 
about to make I want to call your Honor’s attention 
to one paragraph in 12 American Jurisprudence, 
744, which reads as follows: 

The Court: Just a moment. Don’t put this in 
the record. 

(Statement by the Court off the record.) 

Mr. Young: In that situation I am going to 
state Young on law, your Honor. 

The Court: All right. 

Mr. Young: Because I am asserting at this time 
that we will be able to establish by eases, as [154] 
distinguished from these not-so-good treatises, Cor- 
pus Juris and American Jurisprudence, this prop- 
osition: That it is in order for the Court to consider 
all testimony surrounding the circumstances under 
which a contract is entered into when a charge: 
is made that the contract is illegal or void. 

The Court: You don’t have to go to American 
Jurisprudence for that. You have got Oregon and! 
California cases directly in point. 

Mr. Young: Surely, except I didn’t have a greati 
deal of time during the noon hour to get anywhere 
on the subject. I just want to state this proposition, | 
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Now in that situation, your Honor, it is our posi- 
tion that the present state of the contentions per- 
mits us to show that matter to the Court. 

I pause a moment to see whether your Honor 
has any view otherwise upon that subject; because 
if there is any view otherwise upon the subject, I 
think that this is the time when we should be 
allowed to have the opportunity to make any ad- 
dition that might be necessary to prevent any man- 
fest injustice. 

The Court: Read that again, that Young on 
Jurisprudence. 

Mr. Young: Young on Jurisprudence, your 
Honor, or, rather Young adopts this principle: 
That there is a presumption in favor of the legality 
of an agreement, and although an agreement is 
illegal, if the illegality does not appear on [155] 
its face it must be proved by the person who asserts 
it. The rule is established that where a written 
instrument is attacked upon the ground that the 
agreement is offensive to law and violative of public 
policy the whole transaction should be inquired 
into, and the Court will not expect itself to be em- 
barrassed by any technical rules regarding the 
admissibility of evidence. 

With due regard to your Honor’s comments upon 
the source of that authority, including the speaker, 
it is our position that the contention is adequate to 
cover this point. However, this is an important piece 
of litigation, and if there is any question whatever 
in the mind of the Court as to whether or not evi- 
dence upon that subject is to be considered—— 
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The Court: Oh, I will consider the evidence. 

Mr. Young: Very well. That settles it. I was 
going to make a suggestion 

The Court: Is there any ruling from the income 
tax division of the State of New York or the At- 
torney-General of the State of New York with ref- 
erence to the validity of this Plan? 

Mr. Pell: No. 

Mr. Young: It has never been presented. 

The Court: How about the State income tax? 
What happened there? [156] 

Mr. Stone: Mav I inquire of the Secretary in 
charge of taxes? We are more familiar with the 
Federal income taxes. 

Mr. Pell: The important thing is Section 165 
of the Federal Act, which we do get. 

The Court: Yes, but the contention here is being 
made that under the laws of the State of New York 
this is a lottery and illegal. I was merely inquiring 
to find out whether there was already introduced 
in evidence an opinion of the Attorney-General of 
the State of New York or an action of an adminis- 
trative body in the State of New York which is 
charged with the responsibility of administering the 
income tax laws. 

Mr. Stone: Mr. Raskopf, the Secretary of the 
company, informs me there is no necessity t0 
qualify this Plan under the provisions of any New 
York income tax law, and therefore there would be 
no ruling. As vour Honor is aware, in Paragraph 
64 of the Pre-Tria] Order is set forth the rulings 
received from the United States Treasury Depart- 
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ment qualifying this Plan as an exact plan. Mr. 
Raskopf also mentioned that California does re- 
quire such a qualification. The Penney Company 
pays taxes in many states, and all the papers were 
sent to California and the tax deduction is allowed 
there. 

The Court: That is not in the record. I will 
repeat: I will consider the testimony of Mr. Hughes 
with reference to his intentions, at least. [157] 

Now, Mr. King, do you have any rebuttal testi- 
mony ? 

Mr. King: No, the plaintiff rests. 

Mr. Young: In that situation, your Honor, the 
defendants now make a motion which I think your 
Honor may regard as surplusage, but to the end 
that the record is clear upon the subject as to our 
position, we move that the cause be dismissed for 

the reasons that were assigned at the time that we 
made the original motion at the commencement of 
‘this trial. 

| The Court: All right. I don’t think there is any 
‘action that I have to take on that motion. 

We have already determined a time schedule for 
sbriefs. 

Mr. King: It is in the record. I didn’t take it 

‘down, but I know it is in the transcript. 
' The Court: Then the case is submitted. This case 
as well as the Burkitt case is submitted. 
- Mr. King: Yes, your Honor. Do you want any 
ral argument on it? I would presume not. 

The Court: I will let both you and Mr. Young 

etermine the procedure in this case. If you think 
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The Court: Oh, I will consider the evidence. 

Mr. Young: Very well. That settles it. I was 
going to make a suggestion—— 

The Court: Is there any ruling from the income 
tax division of the State of New York or the At- 
torney-General of the State of New York with ref- 
erence to the validity of this Plan? 

Mr. Pell: No. 

Mr. Young: It has never been presented. 

The Court: How about the State income tax? 
What happened there? [156] 

Mr. Stone: May I inquire of the Secretary in 
charge of taxes? We are more familiar with the 
Federal income taxes. 

Mr. Pell: The important thing is Section 165 
of the Federal Act, which we do get. 

The Court: Yes, but the contention here is being 
made that under the laws of the State of New York 
this is a lottery and illegal. I was merely inquiring 
to find out whether there was already introduced 
in evidence an opinion of the Attorney-General of 
the State of New York or an action of an adminis- 
trative body in the State of New York which is 
charged with the responsibility of administering the 
income tax laws. 

Mr. Stone: Mr. Raskopf, the Secretary of the 
company, informs me there is no necessity to 
qualify this Plan under the provisions of any New 
York income tax law, and therefore there would be 
no ruling. As your Honor is aware, in Paragraph 
64 of the Pre-Trial Order is set forth the rulings 
received from the United States Treasury Depart- : 
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ment qualifying this Plan as an exact plan. Mr. 
Raskopf also mentioned that California does re- 
quire such a qualification. The Penney Company 
pays taxes in many states, and all the papers were 
sent to California and the tax deduction is allowed 
there. ; 

The Court: That is not in the record. I will 
repeat: I will consider the testimony of Mr. Hughes 
with reference to his intentions, at least. [157] 

Now, Mr. King, do you have any rebuttal testi- 
mony ? 

Mr. King: No, the plaintiff rests. 

Mr. Young: In that situation, your Honor, the 
defendants now make a motion which I think your 
Honor may regard as surplusage, but to the end 
that the record is clear upon the subject as to our 
position, we move that the cause be dismissed for 
the reasons that were assigned at the time that we 
made the original motion at the commencement of 
| this trial. 

The Court: All right. I don’t think there is any 
action that I have to take on that motion. 

We have already determined a time schedule for 
briefs. 

Mr. King: It is in the record. I didn’t take it 
down, but I know it is in the transcript. 

The Court: Then the case is submitted. This case 
as well as the Burkitt case is submitted. 

Mr. King: Yes, your Honor. Do you want any 
oral argument on it? I would presume not. 

The Court: I will let both you and Mr. Young 
determine the procedure in this case. If you think 
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that it is advisable to have an oral argument, I 
have no objection to oral argument. 

Mr. King: I didn’t know. I just wanted to [158] 
be clear. 

Your Honor didn’t make any indication the other 
day whether you wanted it or not. I didn’t know. 


(Whereupon proceedings in the above case 
were concluded.) 


[Endorsed]: Filed February 2, 1955. 
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In the United States Court of Appeals 
For the Ninth Circuit 


No. 15125 


HARVEY L. WELLS and HARRY J. ALBERT- 
SEN, on behalf of themselves and others sim- 
larly situated, Appellants, 

VS. 


J. C. PENNEY COMPANY, a corporation, and 
: THE CHASE MANHATTAN BANK, a cor- 
poration (substituted for The Chase National 
Bank of the City of New York), 
Appellees. 


STATEMENT OF POINTS 


Pursuant to Rule 17 (6) of the Rules of the 
United States Court of Appeals for the Ninth 
Circuit, appellants hereby make the following state- 
ments of points on which they intend to rely on 
this appeal: 


1. The district court erred in failing to find 
that the J. C. Penney Company profit-sharing re- 
tirement plan (for J. C. Penney Company manage- 
ment staff) and the agreement of trust provide 
benefits contingent on. the lives of participants 
contrary to New York law. 

2. The district court erred in finding that the 
retirement plan was not unfair, discriminatory or 
illegal because older employees, among them some 
members of the company’s board of directors, who 
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were among the first to qualify for retirement with 
stock, received a greater number of shares than 
younger and future employees will receive when 
they retire. This error is contained in the district 
court’s finding of fact No. 46 and conclusion of 
law No. 18. 


3. The district court erred in finding that the 
retirement plan, so far as it pertains to the shares 
of capital stock of J. C. Penney Company, is not a 
wagering contract, lottery or tontine contract and 
does not violate the New York Constitution, sta- 
tutes, laws and public policy prohibiting such con- 
tracts and schemes. This error is contained in the 
district court’s findings of fact No. 47 and 48 and 
conclusions of law No. 5, 6, 7, 8 and 10. 


4. The district court erred in admitting in evi- 
dence, over the objections of appellants, the testi- 
mony of Albert W. Hughes consisting of extrinsic 
evidence concerning the meaning of the retirement 
plan and trust. 


5. The district court erred in failing to find 
that the trust purported to be established under 
the retirement plan, so far as it pertains to the 
shares of capital stock of J. C. Penney Company, 
was and is illegal and void and of no effect and in 
failing to adjudge and decree that the Trustee 
holds the shares of stock of J. C. Penney Company 
under a resulting trust in favor of appellants and 
those for whom appellants prosecute this action. 
This error is contained in the district court’s con- 
clusions of Jaw No. 17, 18, 20 and 21. 
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6. The district court erred in finding that the 
stock portion of the retirement plan is unseverable 
from the remaining portions of the plan. This 
error is contained in the district court’s findings of 
fact No. 43 and 44 and conclusion of law No. 9. 


7. The district court erred in finding that it 
would be highly inequitable to permit appellants to 
recover in this proceeding on their own behalf and 
on behalf of the class for which they are suing. 
This error is contained in the district court’s find- 
ing of fact No. 58 and conclusion of law No. 19. 


8. The district court erred in failing to award 
appellants compensation for the reasonable value 
of the services of their attorneys in the prosecution 
of this action and for their costs and disbursements 
incurred herein, and in failing to decree that the 
| sum so awarded should constitute a len upon the 
shares of stock found by the court to have been 
acquired by the contributions and earnings of ap- 
‘pellants and those for whom they prosecuted this 
action. 


/s/ KING, MILLER, ANDERSON, 
NASH & YERKE 
/s/ RALPH H. KING 
/s/ FREDRIC A. YERKHE, JR. 
/s/ PAUL R. MEYER 
Attorneys for Appellants 


Acknowledgment of Service Attached. 


[Endorsed]: Filed May 10, 1956. Paul P. 
' O’Brien, Clerk. 
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DESIGNATION OF RECORD | 


Pursuant to Rule 17 (6) of the Rules of the 
United States Court of Appeals for the Ninth Cir- 
cuit, Appellant hereby designates the following por- 
tions of the record on appeal as material to the 
consideration of this appeal: 


1. Complaint, including Exhibit X and Exhibit A 
thereto. 

2. Answer of defendant The Chase National 
Bank of the City of New York. 

3. Answer of defendant J. C. Penney Company, 
excluding Exhibits A, B, C, D and E thereto. 

4. The complete Pre-Trial Order, except the por- 
tions set forth in subdivisions (a), (b) and (ce) 
below: 

(a) Agreed facts numbered 27b, 27c, 41, 42, 43, 
47, 48, 54, 55, 56, 79 and 81; 

(b) Pre-Trial Order segregated as to Issue of 
Jurisdiction (pages 92 through 98) ; 

(c) Index to Pre-Trial Exhibits (pages 99 
through 122). 

5. Transcript of proceedings. 

6. Order transmitting original exhibits. 

7. Opinion of Judge Gus J. Solomon dated De- 
eember 29, 1955. 

8. Order of substitution. 

9, Findings of fact and conclusions of law. 

10. Final judgment. 
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11. Notice of appeal. 

12. Bond on appeal. 

13. Designation of contents of record on appeal. 
14. Statement of points. 

15. This designation of record. 


/s/ KING, MILLER, ANDERSON, 
NASH & YERKHE; 
/s/ RALPH H. KING, 
/s/ FREDRIC A. YERKE, JR., 
/s/ PAUL R. MEYER, 
Attorneys for Appellants. 


Acknowledgment of Service Attached. 


[Endorsed]: Filed May 10,1956. Paul P. O’Brien, 
Clerk. 


[Title of U.S. Court of Appeals and Cause. ] 


COUNTER DESIGNATION OF ADDITIONAL 
PORTIONS OF RECORD ON APPEAL 


Appellants having heretofore on May 9, 1956 
served upon Appellees and filed with this Court 
their designation of certain portions of the record 
on appeal as material to the consideration of said 
appeal, Appellees hereby designate the following 
additional parts of the record which they deem to 
be material: 


1. Portions of the Pre-Trial Order set forth 


below: 
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Agreed facts numbered 27 B., 27 C., 41, 42, 48, 
55, 56 and 81. 


2. This counter-designation of additional por- 
tions of record. 


Appellees reserve the right to refer to and rely 
upon such of the exhibits in this case, on file with 
the Clerk of this Court, as Appellees deem to be 
material to the consideration of this appeal. 


/s/ KOERNER, YOUNG, 
McCOLLOCH & DEZENDORIE; 
/s/ CLARENCE J. YOUNG, 
/s/ WAYNE HILLIARD, 
Attorneys for Appellees. 


/s/ W. H. DANNAT PELL, 
/s/ HENRY STONE, 
Attorneys for Appellees. 


Affidavit of Service by Mail Attached. 


[Endorsed]: Filed May 16,1956. Paul P. O’Brien, 
Clerk. 


